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URBAN  DEVELOPMENT 

Office  of  Interstate  Land  Sales 
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Guidelines  for  Exemptions  Available 
Under  the  Interstate  Land  Sales  Full 
Disclosure  Act 

agency:  Office  of  Interstate  Land  Sales 
Registration. 

action:  Notice  of  Guidelines. 

summary:  These  Guidelines  are 
intended  to  provide  information 
concerning  the  requirements  for 
statutory  and  regulatory  exemptions 
available  to  developers  which  are 
contained  in  the  rules  and  regulations 
( 24  CFR  1710.10  through  1710.18)  issued 
pursuant  to  the  Interstate  Land  Sales 
Full  Disclosure  Act.  The  Guidelines 
contain  agency  positions,  interpretations 
and  descriptions  of  the  individual 
elements  of  eligibility  criteria  for  each 
exemption.  The  underlying  purpose  of 
the  Guidelines  is  to  assist  developers  in 
identifying  eligibility  for  all  self- 
determined  exemptions  and  to  provide 
guidance  in  those  cases  where  the 
submission  of  material  to  IILJD  is 
required. 

DATE:  Effective  June  11. 1979. 

FOR  FURTHER  EXEMPTION  INFORMATION 

contact:  Roger  G.  Henderson,  Director. 
Policy  Development  and  Control 
Division,  Office  of  Interstate  Land  Sales 
Registration,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street  SW..  Washington,  D.C.  20410. 
SUPPLEMENTARY  INFORMATION:  Since 
Apr!  2.  1975  w'hen  the  Department  last 
issued  Exemption  Guidelines,  the 
Department  has  issued  numerous 
opinions  and  orders  on  various 
exemptions.  These  Guidelines 
incorporate  those  interpretations  and 
agency  policies  into  one  document. 

In  addition,  new  statutory  changes 
that  were  passed  by  the  Congress  in 
1978  and  new  regulations  that  have  been 
published  after  a  long  period  of  public 
comment  and  consideration,  both 
contain  several  new  self-determining 
exemptions.  These  Guidelines  will  assist 
the  public  in  understanding  these  new 
exemptions  especially  during  the  initial 
period  of  their  implementation. 

The  Exemption  Guidelines  do  not 
change  any  of  the  provisions  of  the 
published  regulations.  The  Guidelines 
exist  to  provide  guidance  to  the  public 
on  what  constitutes  eligibility  for 
exemption,  what  to  do  if  eligibility 
exists  and  what  to  do  if  there  are 
questions  as  to  eligibility. 


Accordingly,  the  Exemption 
Guidelines  are  published  as  follows: 
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Guidelines  for  Exemptions  Available 
Under  the  Interstate  Land  Sales  Full 
Disclosure  Act 

Part  I 

Introduction 

The  Office  of  Interstate  Land  Sales 
Registration  (OILSR)  of  the  U.S. 
Department  of  Housing  and  Urban 
Development,  is  offering  these 
guidelines  to  clarify  agency  policies  and 
positions  with  regard  to  the  exemption 
provisions  of  the  Interstate  Land  Sales 
Full  Disclosure  Act  (the  Act).  Public  Law 
90-448  (15  U.S.C.  1701).  as  amended,  and 
implementing  rules  and  regulations,  24 
CFR  1700  et  seq.  These  guidelines  are 
intended  to  assist  you  in  determining 
whether  or  not  a  real  estate  offering  is 
exempt  from  any  or  all  of  the 
requirements  of  the  Act. 

These  are  guidelines,  not  substantive 
regulations.  Not  every  conceivable 
factor  of  the  exemption  process  is 
covered  in  these  guidelines  and 
variations  may  occur  in  unique 
situations.  Examples  are  given,  but  the 
examples  do  not  in  any  way  exhaust  the 
myriad  of  possibilities  occurring  in  land 
development  and  land  sales  activity  nor 
do  they  set  absolute  standards. 

In  order  to  understand  the 
exemptions,  the  jurisdictional  scope  of 
the  Interstate  Land  Sales  Full  Disclosure 
Act  must  be  understood.  Effective  on 
April  28. 1969,  the  Act  generally  applies 
to  lot  sales  programs  of  50  or  more  lots 
offered  pursuant  to  a  common 
promotional  plan  where  any  means  or 
instruments  of  transportation  or 
communication  in  interstate  commerce, 
or  the  mails,  are  used  to  sell  or  lease 
lots.  Intrastate  use  of  the  mails  or 
advertising  in  media  which  has 
interstate  circulation  is  enough  to 
establish  jurisdiction.  Generally,  if  a  real 
estate  offering  falls  under  the 
jurisdiction  of  the  Act,  a  developer  must 
register  the  subdivision.  Registration 
includes  filing  a  Statement  of  Record 
and  supporting  documentation  with 
HUD  and  providing  prospective 
purchasers  and  effective  Property 
Report  containing  important  facts  about 
the  subdivision  and  the  developer. 

The  Act  provides  exemptions  from 
some  or  all  of  the  requirements  of  the 
law  for  subdivisions  with  particular 
characteristics,  for  certain  individual  lot  - 
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sales  transactions,  or  for  real  estate 
meeting  specific  criteria.  In  addition,  the 
Act  gives  the  Secretary  of  HUD 
authority  to  issue  rules  and  regulations 
to  exempt  subdivisions  or  lots  in  a 
subdivision  where,  by  reason  of  the 
small  amount  involved  or  the  limited 
character  of  the  offering,  enforcement  of 
the  Act  (i.e.,  full  registration  and 
disclosure)  is  not  necessary  in  the  public 
interest  and  for  the  protection  of 
purchasers. 

As  exceptions  to  the  registration  and 
full  disclosure  requirements  of  the  Act. 
exemption  requirements  are  strictly 
construed.  The  exemption  requirements 
do  not  prescribe  a  method  of  operation 
or  dictate  how  you  should  develop  a 
subdivision.  The  exemptions  are 
available  if  your  real  estate  operation 
falls  within  their  requirements.  If  your 
offering  is  subject  to  the  Act  and  does 
not  qualify  for  an  exemption,  you  must 
fully  register  the  subdivision.  The 
requirement  of  full  registration  does  not 
imply  that  the  value  of  your  real  estate 
is  questioned  or  the  integrity  of  your 
business  is  suspect.  The  law  simply 
provides  to  prospective  purchasers  the 
right  to  adequate  disclosure  of  facts 
about  a  subdivision  so  that  an  informed 
decision  about  the  potential  purchase 
can  be  made. 

In  order  to  fully  understand  the  basis 
of  eligibility  for  any  of  the  exemptions, 
an  understanding  of  frequently  used 
terms  is  necessary. 

Part  II 

Definitions 

(a)  Subdivision. — The  statute  defines 
a  subdivision  as  “any  land  located  in 
any  State  or  in  a  foreign  country,  which 
is  divided  or  proposed  to  be  divided  into 
50  or  more  lots,  whether  contiguous  or 
not,  for  the  purpose  of  sale  or  lease  as 
part  of  a  common  promotional 
plan.  .  .  This  means  that  if  you  have, 
or  intend  or  plan  to  have  50  or  more  lots 
which  will  be  offered  for  sale  as  part  of 
a  common  promotional  plan,  you  have  a 
subdivision.  It  is  not  necessary  that  you 
personally  subdivide  the  land  or  that 
you  have  50  lots  in  inventory  at  one 
time.  For  jurisdictional  purposes,  both 
exempt  and  non-exempt  lots  are 
counted.  For  example,  a  developer 
having  30  lots  on  which  houses  are 
already  erected  plus  21  contiguous, 
unimproved  lots  would  have  a 
subdivision  (as  defined  by  the  Act)  of  51 
lots  even  though  the  sale  of  improved 
lots  with  houses  may  be  exempt  from 
the  requirements  of  the  Act  under 
Section  1403(a)(3)  (15  U.S.C.  1702(a)(3)). 

The  statute  states  that  a  common 
promotional  plan  is  presumed  to  exist: 


“where  subdivided  land  is  offered  for 
sale  or  lease  by  a  developer,  or  a  group 
of  developers  acting  in  concert  and  such 
land  is  contiguous  or  is  known, 
designated,  or  advertised  as  a  common 
unit  or  by  a  common  name  .  .  .  without 
regard  to  the  number  of  lots  covered  by 
each  individual  offering.” 

Other  characteristics  evaluated  by 
HUD  in  determining  whether  or  not  a 
common  promotional  plan  exists 
include,  but  are  not  necessarily  limited 
to:  a  thread  of  common  ownership;  same 
or  similar  name  or  identity:  common 
sales  agents;  common  sales  facilities; 
common  advertising;  common  inventory: 
etc.  The  presence  of  one  or  more  of  the 
characteristics  does  not  necessarily 
denote  a  common  promotional  plan. 
Conversely,  the  absence  of  a 
characteristic  does  not  demonstrate  that 
there  is  no  common  promotional  plan. 

The  one  essential  element  of  a 
common  promotional  plan  is  a  thread  of 
common  ownership  or  developers  acting 
in  concert.  HUD  considers  the 
involvement  of  all  principals  holdings  a 
ten  percent  or  greater  interest  in  the 
subdivision  to  determine  whether  there 
is  a  thread  of  common  ownership.  If 
there  is  a  thread  of  common  ownership 
of  »  the  developers  are  acting  in  concert 
in  two  or  more  offerings,  the  use  of 
common  advertising,  the  same  sales 
agents  or  use  of  the  same  sales  office 
usually  leads  to  the  assumption  that  a 
common  promotional  plan  exists.  HUD's 
experience  has  led  to  the  conclusion 
that  most  sales  agents  will  direct  a 
prospective  purchaser  to  any  or  all 
properties  in  inventory  in  order  to  make 
a  sale. 

The  phrase  "common  promotional 
plan”  is  most  often  misunderstood  by 
those  who  believe  that  “promotion” 
implies  an  enthusiastic  sales  campaign. 
Any  method  used  to  attract  potential 
purchasers  is,  in  fact,  the  "promotional 
plan".  For  example,  direct  mail 
campaigns  and  free  dinners  may  be  the 
promotional  plan  of  one  developer  while 
another  developer's  promotion  may  be 
limited  to  classified  advertisements  in  a 
local  newspaper.  Where  only  “word  of 
mouth”  advertising  is  used  for  all  cash 
sales,  jurisdiction  may  not  exist. 

(b)  Site. — A  site  is  a  group  of 
contiguous  lots  or  lots  designated  or 
known  by  the  same  or  similar  name, 
whether  such  lots  are  actually  divided 
or  merely  proposed  to  be  divided. 

Since  a  subdivision  consists  of  all  lots 
offered  under  one  common  promotional 
plan,  several  sites  may  be  included  in 
one  subdivision.  The  term  “site”  has 
been  interjected  into  the  Regulations  to 
define  a  separate  grouping  of  contiguous 
lots  which  are  not  known  or  designated 


by  the  same  or  similar  name  as  other 
lots  under  the  same  ownership.  It  is 
possible  that  a  site  and  a  subdivision 
could  be  comprised  of  the  same  property 
if  a  developer  is  offering  only  one 
grouping  of  lots  for  sale.  Experience  has 
shown  that  developers  are  often 
involved  in  more  than  one  real  estate 
venture.  Frequently,  the  real  estate 
ventures  are  collectively  considered  to 
be  one  subdivision  because  of  the 
application  of  the  common  promotional 
plan  concept  (discussed  above).  For 
purposes  of  these  exemption  guidelines, 
each  group  of  lots  which  is  neither 
contiguous  to  other  owned  property  nor 
known  or  designated  by  the  same  or 
similar  name  as  other  owned  property 
will  be  considered  a  “site”. 

You  may  have  a  subdivision  which  is 
comprised  of  two  sites:  one  site  of  half¬ 
acre  lots  for  primary  homes  known  as 
Townsend  Estates  and  one  site  of  three- 
acre  lots  with  equestrian  emphasis 
known  as  Appaloosa  Acres.  Even 
though  these  sites  may  be  separated  by 
geographic  location  and  known  by 
separate  and  distinct  names,  the  use  of 
the  same  sales  agents  or  the  same 
advertisements  for  both  sites  would 
denote  a  common  promotional  plan  and, 
hence,  one  "subdivision.”  If  these  sites 
were  contiguous  or  known  by  similar 
names,  such  as  Townsend  Estates  and 
Townsend  Trails,  they  would  be 
considered  one  site  as  well  as  one 
subdivision. 

For  purposes  of  describing  site,  lots 
are  considered  contiguous  even  though 
contiguity  may  be  interrupted  by  a  road, 
park,  small  body  of  water,  recreational 
facility  or  in  any  similar  manner.  For 
example,  a  stream  that  meanders 
through  the  property  or  a  gold  course 
that  is  part  of  the  attraction  to  the 
property  would  not  break  the  contiguity. 
Similarly,  greenbelts  or  areas  designated 
as  a  common  property  would  not  break 
the  contiguity. 

(c)  Sale. — A  sale  is  made  when  a 
purchaser  has  entered  into  any 
obligation  or  arrangement  for 
consideration  to  purchase  a  lot  directly 
or  indirectly.  There  is  a  sale  when  a 
purchaser  signs  a  contract,  even  if  that 
contract  contains  contingencies  beyond 
the  control  of  the  seller.  Even  if  a 
developer  uses  a  contract  which  states 
that  the  sale  is  contingent  upon  effective 
registration  with  or  obtaining  an 
exemption  from  HUD,  the  execution  of 
such  a  contract  still  constitutes  a  sale 
inasmuch  as  the  purchaser's  obligation 
for  consideration  to  purchase  a  lot  is 
unqualified. 

(d)  Reservations. — To  gauge  market 
feasibility  a  developer  may  take 
reservations.  A  reservation  is  a 
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transaction  whereby  a  purchaser 
expresses  an  interest  to  buy  or  lease  a 
lot  at  some  time  in  the  future.  A  deposit 
may  be  accepted  from  the  interested 
person  provided  that  the  money  is 
placed  io  escrow  with  an  independent 
institution  having  trust  powers  and  is 
refundable  at  any  time  at  the  option  of 
the  purchaser.  In  all  cases,  a  reservation 
must  require  a  subsequent  affirmative 
action  by  the  prospective  purchaser  by 
w  ay  of  a  separate  instrument  to  create  a 
binding  obligation.  Typically,  this  action 
would  be  the  execution  of  a  formal 
contract  of  sale.  If  the  real  estate  project 
goes  forward,  the  seller  cannot 
unilaterally  revoke  the  reservation 
agreement. 

In  no  event  may  a  document 
purporting  to  be  a  Property  Report  or 
other  evidence  of  compliance  with  the 
Act  be  delivered  to  an  interested  party 
when  entering  a  reservation  agreement 
for  a  lot  or  proposed  condominium  unit 
which  is  neither  exempt  nor  effectively 
registered. 

Part  III 

Statutory  Exemptions  Requiring  No 
Determination  By  HUD 

Statutory  exemptions  are  included 
under  sections  1403(a)(1)  through 
1403(a)(ll)  and  1403(b)  of  the  Act.  With 
the  exception  of  the  exemption  under 
1403(a)(10),  you  do  not  need  to  contact 
HUD  if  the  offering  or  transaction 
qualifies  for  a  statutory  exemption.  The 
discussions  that  immediately  follow 
pertain  to  sections  1403(a)(1)  through 
1403(a)(9)  and  1403(a)(ll)  which 
correspond  with  15  U.S.C.  1702(a)(1) 
through  1702(a)(9)  and  1702(a)(ll).  The 
exemptions  are  codified  at  24  CFR 
1710.10(a)  through  1710.10(j).  Exemptions 
under  1403(a)(10)  and  1403(b)  are  the 
subject  of  Parts  IV  and  V  of  these 
guidelines. 

If  you  have  any  questions  whatsoever 
concerning  whether  or  not  your  real 
estate  offering  qualifies  for  one  of  the 
statutory  exemptions  described  below, 
you  are  encouraged  to  seek  legal 
counsel  or  obtain  an  Advisory  Opinion 
before  making  any  sales  or  leases. 
Experience  has  shown  that  developers 
are  sometimes  ill-advised  as  to  the 
applicability  of  the  Act  to  their  offering, 
resulting  in  violative  sales  and  the 
disruption  of  business.  The  instructions 
and  format  for  obtaining  an  Advisory 
Opinion  are  contained  in  section  1710.16 
of  the  regulations  and  in  Part  VIII  of 
these  guidelines. 

Real  estate  offerings  which  meet  one 
or  more  of  the  following  provisions  are 
exempt  unless  the  method  of  operation 
has  been  adopted  for  the  purpose  of 


evading  the  requirements  of  the  law. 
Each  exemption  is  designated  by  the 
applicable  section  of  the  Act  and 
regulations. 

(a)  Fifty  Lots  Not  Under  a  Common 
Plan. — (Section  1403(a)(1)  [15  U.S.C. 
1702(a)(10)]  and  24  CFR  1710.10(a)). 

This  section  exempts  the  sale  or  lease 
of  real  estate  not  pursuant  to  a  common 
promotional  plan  to  offer  or  sell  50  or 
more  lots  in  a  subdivision  since  April  28, 
1969.  If  a  subdivision  contains  50  or 
more  lots,  but  fewer  than  50  of  those  lots 
are  offered  for  sale  under  a  common 
promotional  plan,  those  sales  would  be 
exempt.  Thus  in  a  subdivision  of  53  lots 
in  which  4  lots  are  not  offered  for  sale 
because,  for  example,  they  are 
permanently  dedicated  to  the  public  for 
a  park,  the  sales  of  the  remaining  49  lots 
are  exempt. 

If  you  acquire  fewer  than  50  lots  in  a 
larger  subdivision,  the  offer  of  these  lots 
may  be  subject  to  the  Act  if  you  are  in 
any  way  acting  in  concert  with  the 
previous  or  concurrent  developer  of  the 
balance  of  the  subdivision.  However,  if 
you  acquire  fewer  than  50  lots  in  a 
larger  subdivision,  the  offer  of  the  lots 
may  be  exempt  if  there  is  no  identity  of 
interest  between  you  and  the  previous 
or  concurrent  developer  or  any  form  of 
concerted  action  constituting  a  common 
promotional  plan. 

(b)  Five  Acre  Lot  Subdivisions. — 
(Section  1403(a)(2)  [14  U.S.C.  1702(a)(2)] 
and  24  CFR  1710.10(b)). 

This  section  exempts  the  sale  or  lease 
of  lots  in  a  subdivision,  all  of  which  are 
five  acres  or  more  in  size. 

This  exemption  applies  to  the  entire 
subdivision  and  requires  that  each  and 
every  lot  in  the  subdivision  be  five  acres 
or  larger  in  order  for  the  subdivision  to 
qualify.  If  a  single  lot  offered  pursuant  to 
the  common  promotional  plan  is  less 
than  five  acres  in  size,  no  lot  in  the 
common  promotional  plan  qualifies  for 
exemption. 

If  you  have  two  sites  which  comprise 
your  subdivision  and  only  one  of  the 
sites  contains  lots  which  are  all  greater 
than  five  acres  in  size,  the  offering  of 
these  lots  would  not  be  exempt  under 
this  provision.  All  lots  offered  pursuant 
to  a  common  promotional  plan,  and 
therefore  comprising  a  subdivision,  must 
be  considered. 

A  subdivision  which  is  platted  or 
record  and  contains  a  single  lot  which  is 
less  than  five  acres  cannot  qualify  for 
the  exemption  even  if  you  offer  the  lots 
in  multiples  which  aggregate  five  acres 
or  more.  Further,  if  the  platted  lots  are 
all  five  acres  or  more  in  size,  but  you 
split  a  lot  and  offer  a  portion  for  sale 
which  is  less  than  five  acres,  the 


exemption  would  not  be  available  to  the 
subdivision. 

Easements  or  other  property 
reservations  do  not  detract  from  the 
total  acreage  of  a  lot  if  the  purchaser 
retains  ownership  of  the  property 
affected  by  the  easement.  (Actual 
ownership  in  such  cases  is  usually  a 
matter  of  local  law.) 

(c)  Improved  Lots. — (Section 
1403(a)(3)  [15  U.S.C.  1702(a)(3)]  and  24 
CFR  1710.10(c)). 

This  Section  exempts:  (1)  the  sale  or 
lease  of  any  improved  land  on  which 
there  is  a  residential,  commercial, 
condominium,  or  industrial  building  or 
(2)  the  sale  or  lease  of  l^nd-under  a 
contract  obligating  the  seller  to  erect 
such  a  building  on  the  lot  within  a 
period  of  two  years. 

For  a  building  or  unit  to  be  considered 
complete,  it  must  be  physically 
habitable  and  usable  for  the  purpose  for 
which  it  was  purchased.  A  residential 
structure,  for  example,  must  be  ready  for 
occupancy  and  have  all  necessary  and 
customary  utilities  extended  to  it  before 
it  can  be  considered  complete. 

If  you  (the  developer  or  seller)  are 
relying  on  this  exemption  and  the 
residential,  commercial,  condominium  or 
industrial  building  is  not  complete,  the 
contract  must  specifically  obligate  you. 
the  seller,  to  complete  such  a  building 
within  two  years,  otherwise  the  sale  is 
not  exempt.  The  two  year  period  begins 
on  the  date  the  purchaser  signs  the  sales 
contract.  The  use  of  a  contract  that 
obligates  the  buyer  to  build  within  two 
years  would  not  exempt  the  sale. 

Furthermore,  any  conditions  which 
qualify  the  obligation  to  complete  a 
building  within  two  years  nullify  the 
applicability  of  the  exemption.  Likewise, 
any  provision  which  restricts  the 
purchaser's  remedy  of  specific 
performance  serves  to  nullify  the 
construction  obligation  and  disqualifies 
the  transaction  for  the  exemption. 

However,  contract  provisions  which 
provide  for  delays  of  construction 
completion  dates  beyond  the  two-year 
period  are  acceptable  if  such  delays  are 
legally  supportable  in  the  jurisdiction 
where  the  building  is  being  erected  as 
an  impossibility  of  performance  for 
reasons  beyond  the  control  of  the 
developer.  Provisions  to  allow  time 
extensions  for  such  things  as  acts  of 
Cod  or  material  shortages  are  generally 
permissible. 

(d)  Court  Ordered  Sales. — (Section 
1403(a)(4)  [15  U.S.C.  1702(a)(4)]  and  24 
CFR  1710.10(d)). 

This  Section  exempts  the  sale  or  lease 
of  real  estate  under  or  pursuant  to  court 
order.  Sales  which  are  typically  exempt 
under  this  provision  are  judicial  sales 
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pursuant  to  foreclosure  or  lien 
enforcement.  The  sale  of  real  estate 
pursuant  to  a  court  order  in  a 
bankruptcy  proceeding  would  not  be 
exempt  when,  under  the  terms  of  the 
bankruptcy  proceedings,  the  Trustee  or 
Debtor  in  Possession  is  to  continue 
selling  the  subdivided  land  in  the 
normal  course  of  business. 

If  there  is  specific  direction  by  the 
court  to  sell  designated  lots  in  a 
prescribed  manner  and  the  court 
reviews  and  approves  each  and  every 
sale,  those  sales  would  be  exempt. 

(e)  Evidences  of  Indebtedness. — 
(Section  1403(a)(5)  (15  U.S.C.  1702(a)(5)] 
and  24  CFR  1710.10(e)). 

This  Section  exempts  the  sale  or  lease 
of  evidences  of  indebtedness  secured  by 
a  mortgage  or  deed  of  trust  on  real 
estate.  The  sale  of  such  notes,  which  is 
common  in  the  industry,  is  exempt 
unless  the  method  of  operation  has  been 
adopted  for  the  purpose  of  evading  the 
requirements  of  the  Act. 

(f)  Securities. — (Section  1403(a)(6)  (15 
U.S.C.  1702(a)(6)]  and  24  CFR  1710.10(f)). 

This  Section  exempts  the  sale  of 
securities  issued  by  a  real  estate 
investment  trust. 

(g)  Government  Sales. — (Section 
1703(a)(7)  (15  U.S.C.  1702(a)(7))  and  24 
CFR  1710.10(g)). 

This  Section  exempts  the  sale  or  lease 
of  real  estate  by  any  government  or 
government  agency.  This  exemption 
extends  to  the  sale  or  lease  of  land  by  a 
city,  State,  or  foreign  government  as 
well  as  the  sale  of  land  by  the  U.S. 
Government.  However,  it  does  not 
exempt  sales  or  leases  of  lots  by  Federal 
or  State  chartered  and  regulated 
institutions  such  as  banks  or  savings 
and  loan  associations  nor  does  the  fact 
that  the  development  is  insured  or 
guaranteed  under  a  Federal  or  State 
program  exempt  the  lot  sales. 

(h)  Cemetery  Lots. — (Section 
1403(a)(8)  |15  U.S.C.  1702(a)(8)]  and  24 
CFR  1710.10(h)). 

This  Section  exempts  the  sale  or  lease 
of  cemetery  lots. 

(i)  Sales  to  Builders. — (Section 
1403(a)(9)  (15  U.S.C.  1702(a)(9)]  and  24 
CFR  lT10.10(i)). 

This  Section  exempts  the  sale  or  lease 
of  lots  to  builders  or  to  those  who 
purchase  for  the  purpose  of  resale  or 
lease  to  builders. 

To  qualify  as  exempt,  the  sale  must  be 
to  a  person  who  intends  to  use  the  lot(s) 
in  the  normal  course  of  construction 
business  or  to  a  person  who  acquires  the 
lot(s)  for  the  purpose  of  re-selling  to 
such  a  builder.  The  term  "business”  is 
viewed  as  an  activity  of  some 
continuity,  regularity,  and  permanency 
or  means  of  livelihood. 


When  relying  on  this  exemption,  you 
must  assure  yourself  that  the  purchasers 
or  lessors  are  building  contractors  or 
that  they  are  purchasing  or  leasing  the 
lots  for  resale  or  lease  to  building 
contractors. 

Neither  the  sale  or  lease  of  lots  to 
persons  who  purchase  the  lots  to  have 
their  own  homes  built  is  exempt  under 
this  provision,  nor  is  the  sale  or  lease  of 
a  lot  to  a  business  entity  which  proposes 
to  have  a  building  erected.  The  sale  to  a 
person  who  is  buying  a  lot  for 
investment  with  indefinite  plans  for 
resale  is  also  not  exempt 

(j)  Industrial  or  Commercial 
Developments. — (Section  1403(a)(ll)  (15 
U.S.C.  1702(a)(ll)]  and  24  CFR 
1710.10(j)). 

This  Section  exempts  the  sale  or  lease 
of  real  estate  which  is  zoned  for 
industrial  or  commercial  development.  If 
there  is  no  zoning  ordinance,  the 
exemption  is  available  only  if  the  real 
estate  is  restricted  to  industrial  or 
commercial  development  by  a 
declaration  of  covenants,  conditions, 
and  restrictions  which  have  been 
recorded  in  the  official  records  of  the 
city  or  county  in  which  the  real  estate  is 
located.  In  addition,  the  following  five 
conditions  must  exist  in  order  to 
establish  eligibility  for  this  exemption: 

(1)  Local  authorities  have  approved 
access  from  the  real  estate  to  a  public 
street  or  highway.  The  approved  access 
to  a  public  street  or  highway  must  run  to 
the  legal  boundary  of  the  subdivision 
(industrial  park),  but  need  not  run  to 
each  and  every  lot. 

(2)  The  purchaser  or  lessee  of  the  real 
estate  is  a  duly  organized  corporation, 
partnership,  trust  or  business  entity 
engaged  in  commercial  or  industrial 
business.  To  be  considered  “duly 
organized"  a  purchaser  or  lessee  must 
have  set  up  an  administrative  structure 
to  conduct  business,  such  as:  (i) 
checking  accounts;  (ii)  licenses  and 
permits,  if  required:  (iii)  evidence  of 
intent;  and  (iv)  a  set  of  books.  The  term 
"engaged  in  business”  implies  an 
activity  of  some  continuity,  regularity 
and  permanency  or  means  of  livelihood. 
A  new  corporation  or  individual  starting 
a  business  must  be  authorized  to 
conduct  such  business  in  the  jurisdiction 
in  which  the  subdivision  is  located. 

(3)  The  purchaser  or  lessee  of  the  real 
estate  must  be  represented  in  the 
transaction  of  sale  or  lease  by  a 
representative  of  its  own  selection.  The 
term  “representative”  is  not  limited  to 
attorneys  and  does  not  exclude  sole 
proprietors  from  representing 
themselves.  Any  person  can  serve  as  the 
representative  of  the  purchaser  or  lessee 
so  long  as  sufficient  evidence  can  be 


produced  to  prove  authority  to  act  in 
that  capacity. 

(4)  The  purchaser  or  lessee  of  the  real 
estate  must  affirm  in  writing  to  the  seller 
that  it  is  either  (i)  purchasing  or  leasing 
the  real  estate  substantially  for  its  own 
use.  or  (ii)  it  has  a  binding  commitment 
to  sell,  lease  or  sublease  the  real  estate 
to  an  entity  which  meets  the 
requirements  of  (2)  above,  is  engaged  in 
commercial  or  industrial  businesses, 
and  is  not  affiliated  with  the  seller  or 
agent.  The  affirmations  should  be 
retained  by  the  developer  in  accordance 
with  the  statute  of  limitations  in  the 
local  jurisdiction  or  for  a  period  of  three 
years,  whichever  is  longer.  If  the 
affirmation  is  included  in  the  contract,  a 
space  must  be  provided  for  the 
purchaser  to  initial  immediately 
following  the  affirmation  clause. 

(5)  A  policy  of  title  insurance  or  title 
opinion  must  be  issued  in  connection 
with  the  transaction  showing  that  title  to 
the  real  estate  purchased  or  leased  is 
vested  in  the  seller  or  lessor,  subject 
only  to  such  exceptions  as  are  approved 
in  writing  by  the  purchaser  or  lessee, 
preferably  in  a  separate  document,  prior 
to  the  recordation  of  the  instrument  of 
conveyance  or  execution  of  the  lease. 
The  recordation  of  a  lease  is  not 
required.  Any  purchaser  or  lessee  may 
waive,  in  writing  in  a  separate 
document,  the  requirement  that  a  policy 
of  title  insurance  or  title  opinion  be 
issued  in  connection  with  the 
transaction. 

Part  IV 

Statutory  Exemption  for  Land  Sold  Free 
and  Clear  With  Purchaser  On-Site 
Inspection:  Secretary  Must  Determine 
Eligibility  (Section  1403(a)(10)  [15  U.S.C. 
1702(a)(10)]  and  24  CFR  1710.11) 

(a)  General. — Real  estate  offerings 
which  meet  all  of  the  eligibility  criteria 
listed  under  (b)  below  are  exempt  from 
the  provisions  of  the  Act.  Since  this  is  a 
real  estate  exemption  and  not  a 
subdivision  exemption,  it  is  possible  for 
some  lots  in  an  offering  to  qualify  while 
others  do  not. 

In  order  to  be  eligible  for  this 
exemption,  the  real  estate  must  have 
certain  characteristics.  In  addition,  you 
must  file  documents,  which  are  set  forth 
in  the  regulations,  with  the  Secretary  of 
HUD  and  you  must  obtain  the 
Secretary’s  approval.  The  approval,  if 
given,  is  not  retoractive.  To  retain 
eligibility  for  this  exemption,  you  must 
take  certain  actions.  All  of  the  eligibility 
criteria  are  listed  below.  Retention  of 
the  exemption  once  established  is 
discussed  under  (g)  below. 
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Developers  who  wish  to  maintain 
control  of  a  subdivision  indefinitely 
through  a  Property  Owners  Association. 
Architectural  Control  Committee,  and/ 
or  restrictive  covenants  may  find  the 
requiremefits  of  this  exemption 
unsuitable.  Therefore,  the  eligibility 
criteria  under  (b)  and  the  definition  of 
terms  under  (h)  should  be  carefully 
reviewed  before  filing  for  this 
exemption. 

(b)  Eligibility  Requirements. — (1)  The 
regulations  require  that  you  file  a  Claim 
of  Exemption  with  the  Secretary.  The 
required  format  and  instructions  for 
preparation  are  found  in  the  regulations 
(Section  1710.11(c)(1)). 

(2)  The  regulations  require  that  you 
file  a  Statement  of  Reservations. 
Restrictions,  Taxes  and  Assessments 
with  the  Secretary  and  obtain  the 
Secretary’s  approval  of  the  Statement 
The  Secretary’s  approval  is  not 
retroactive.  The  required  format  and 
instructions  for  preparation  of  the 
Statement  are  found  in  the  regulations 
(Section  1710.11(c)(2)).  Basically,  the 
Statement  of  Reserv  ations,  Restrictions. 
Taxes  and  Assessments  should  explain 
to  the  purchaser  what  restrictions  and 
covenants  run  with  the  land  and  what 
taxes  and  assessments  can  be 
anticipated. 

(3)  The  regulations  require  that  the 
property  be  free  of  all  liens, 
encumbrances  and  adverse  claims  at  the 
time  the  purchaser  signs  the  contract  of 
sale  or  lease  and  continue  to  be  free  of 
liens,  encumbrances  and  adverse  claims 
until  a  deed  is  delivered  to  the 
purchaser.  Liens,  encumbrances  and 
adverse  claims  are  defined  under  (h) 
below. 

(4)  The  regulations  provide  that  if 
there  is  a  blanket  encumbrance  with 
release  provisions,  the  real  estate  may 
nevertheless  qualify  for  this  exemption 
if  both  of  the  following  conditions  are 
met: 

(i)  The  contract  of  sale  requires 
delivery  of  a  deed  free  of  all  liens, 
encumbrances  and  adverse  claims  to  the 
purchaser  within  120  days  following  the 
signing  of  the  sales  contract:  and 

(ii)  Any  earnest  money  deposit,  or 
other  payment  on  account  of  the 
purchase  price  made  by  the  purchaser 
prior  to  the  effective  date  of  the 
conveyance  is  placed  in  an  escrow 
account  fully  protecting  the  interest  of 
the  purchaser.  The  escrow  account  must 
be  with  an  institution  which  has  trust 
powers  or  in  an  established  bank,  title 
insurance  or  abstract  company,  or  an 
escrow  company  which  is  doing 
business  in  the  jurisdiction  in  which  the 
property  is  located. 


(5)  The  regulations  require  that  each 
purchaser  or  spouse  make  a  personal 
on-the-lot  inspection  of  the  lot(s)  before 
signing  the  contract  to  purchase  or 
lease.  In  addition,  the  developer  or 
salesperson  must  sign  a  written 
affirmation  that  the  foregoing  inspection 
was  made  for  each  sale  or  lease.  The 
required  format  and  instructions  for 
preparing  the  developer’s  affirmation 
are  found  in  the  regulations  (Section 
1710.11(c)(3)). 

(6)  The  regulations  require  that  prior 
to  the  execution  of  the  contract  for  sale 
or  lease,  a  copy  of  the  Statement  of 
Reservations,  Restrictions,  Taxes  and 
Assessments  which  was  submitted  to 
and  approved  by  the  Secretary  be 
delivered  to  the  purchaser  or  lessee.  In 
addition,  you  must  obtain  a  receipt  from 
the  purchaser  or  lessee  acknowledging 
that  the  Statement  was  delivered  as 
required.  The  required  format  and 
instructions  for  preparing  the  receipt  are 
found  in  the  regulations  (Section 
1710.11(c)(4)). 

(c)  Supporting  Documentation. — In 
addition  to  filing  a  Claim  of  Exemption 
and  a  Statement  of  Reservations, 
Restrictions,  Taxes  and  Assessments, 
the  regulations  require  that  you  submit 
additional  supporting  documentation 
which  is  set  forth  in  the  regulations  and 
described  below: 

(1)  You  must  submit  a  plat  of  the 
subdivision  offering.  Each  unsold  lot 
which  is  the  subject  of  the  Claim  of 
Exemption  must  be  clearly  identified  on 
the  plat. 

(2)  You  must  submit  evidence  of  title. 
This  evidence  may  be-in  the  form  of  a 
title  insurance  policy  or  an  attorney's 
opinion,  if  the  attorney  giving  the 
opinion  is  experienced  in  the 
examination  of  titles  and  is  a  member  of 
the  bar  in  the  State  in  which  the  real 
estate  is  located.  The  evidence  of  title 
must  be  dated  within  20  business  days 
of  its  submission  an  must  identify  (or 
list)  all  easements,  encumbrances, 
convenants,  conditions,  reservations, 
limitations  and  restrictions  affecting  the 
property.  If  there  are  easements 
affecting  the  real  estate  for  which  you 
are  claiming  exemption,  you  should 
submit  a  statement  indicating  the 
purpose  of  the  easements.  Lots  covered 
by  the  title  policy  or  opinion  should  be 
clearly  identified. 

(3)  You  must  submit  a  copy  of  the 
contract  of  sale  or  lease  to  be  used.  If 
there  is  a  blanket  encumbrance  on  the 
real  estate,  the  contract  of  sale  must 
specifically  state  that  a  deed  free  of 
liens,  encumbrances  and  adverse  claims 
will  be  provided  to  the  purchaser  within 
120  days  of  the  date  the  purchaser 
signed  the  contract. 


(4)  If  the  reservations,  restrictions  or 
convenants  are  recorded,  you  should 
submit  a  copy  of  the  recorded 
instrument. 

(5)  If  a  Property  Owners'  Association 
has  been  formed,  you  should  submit  a 
copy  of  the  Articles  of  Incorporation  and 
the  Association's  By-Laws,  if  available. 

(d)  Annual  Reporting  Requirements. — 
The  regulations  require  that  by  January 
31  of  each  year,  you  must  report  to  the 
Secretary  any  sale  or  lease  made  during 
the  preceding  calendar  year.  For 
purposes  of  this  requirement,  all 
contracts  entered,  whether  or  not  the 
transactions  closed,  must  be  reported.  If 
no  sales  occurred,  you  must  submit  a 
written  statement  to  that  effect.  The 
instructions  for  submitting  the  annual 
report  of  sales  are  found  in  the 
regulations  (Section  1710.11(e)). 

(e)  Amendnments. — You  may  update 
the  tax  information  in  the  Statement  of 
Reservations.  Restrictions,  Taxes  and 
Assessments  without  notifying  HUD. 
However,  you  must  submit  and  obtain 
approval  for  any  other  change  either  in 
the  information  contained  in  the 
Statement,  (including  the  addition  of  lots 
by  replatting),  or  any  change  in  the 
status  of  title.  To  amend,  you  should 
submit  a  cover  letter  explaining  the 
purpose  of  the  amendment,  a  copy  of  the 
proposed  amended  Statement,  if 
appropriate,  and  any  supporting 
documentation  that  may  be  warranted 
(such  as  a  title  opinion  if  the  status  of 
title  has  changed). 

(f)  Adding  Property. — The  sale  of 
additional  property  is  not  exempt  under 
this  provision  unless  you  have  obtained 
the  Secretary’s  approval.  A  request  for 
exemption  for  additional  property  will 
be  treated  as  a  consolidation  to  the 
original  request  but  it  must  be  complete 
in-and-of  itself.  Therefore,  to  apply  for 
an  exemption  for  additional  property, 
you  must  submit  a  Claim  of  Exemption: 
a  Statement  of  Reservations, 

Restrictions.  Taxes  and  Assessments; 
current  title  evidence  for  the  additional 
property:  a  plat  of  the  real  estate;  a  copy 
of  the  contract  to  be  used;  a  copy  of  all 
recorded  reservations  and  restrictions 
running  with  the  real  estate;  and,  if 
available,  a  copy  of  the  Articles  of 
Incorporation  and  By-Laws  of  the 
Property  Owners’  Association,  if 
formed. 

(g)  Eligibility  Retention.  Termination 
and  Reapplication. — (1)  Eligibility  for 
this  exemption  provision  can  be 
retained  for  as  long  as  you  operate  the 
real  estate  offering  within  the 
requirements  of  the  exemption.  When  all 
the  lots  subject  to  the  Claim  of 
Exemption  are  sold,  the  exemption  is 
automatically  terminated.  Reacquired 
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lots  which  were  initially  sold  under  this 
provision  may  be  sold  again  without 
submitting  a  new  Clain  of  Exemption. 
Statement  of  Reservations.  Restrictions, 
Taxes  and  Assessments  and  supporting 
documentation  if:  (i)  all  other  eligibility 
requirements  of  the  exemption  have 
been  met:  and  (ii)  the  exemption  is  still 
in  effect  or  was  terminated  only  because 
the  approved  lots  were  sold  out.  You 
must,  however,  retain  evidence  of 
compliance,  which  must  be  available  for 
review  upon  demand  by  the  Secretary. 

(2)  Violations  of  the  provisions  of  this 
exemption  may  result  in  the  termination 
of  the  Secretary’s  approval,  and  all  sales 
or  leases  made  in  violation  of  the 
provisions  of  the  exemption  or  made 
subsquent  to  the  date  of  termination 
may  be  voidable.  Violations  which  may 
result  in  termination  include,  but  are  not 
limited  to,  the  following: 

(i)  Failure  to  obtain  the  purchaser's 
acknowledgement  of  receipt  of  the 
Statement  of  Reservations.  Restrictions, 
Taxes  and  Assessments. 

(ii)  Failure  to  use  the  Statement  of 
Reservations.  Restrictions,  Taxes  and 
Assessments  approved  by  the  Secretary 
or  failure  to  use  the  form  of  contract 
submitted  with  your  exemption  request. 

(iii)  Changes  in  the  status  of  title. 

(iv)  Changes  in  reservations  and 
restrictions  which  have  not  been 
submitted  to  and  approved  by  the 
Secretary. 

(v)  Failure  to  meet  the  annual 
reporting  requirements. 

(3)  In  the  event  that  the  Secretary's 
approval  is  terminated,  you  may  reapply 
for  the  exemption.  To  reapply,  you  must 
submit  a  new  Claim  of  Exemption;  an 
updated  Statement  of  Reservations, 
Restrictions,  Taxes  and  Assessments; 
current  title  evidence;  and  a  copy  of  the 
contract  to  be  used. 

(h)  Definitions  and  Interpretations  of 
Terms. 

The  Statute  specifies  that  to  be 
eligible  for  this  exemption,  the  property 
must  be  free  and  clear  of  all  liens, 
encumbrances  and  adverse  claims  at  the 
time  of  sale.  Certain  factors  which 
would  normally  be  considered  liens, 
encumbrances  or  adverse  claims  have 
been  specifically  cited  in  the  law  as 
exceptions  to  this  requirement.  Because 
the  law  is  specific  as  to  the  exceptions. 
HUD  has  limited  latitude  in  determining 
what  is  and  what  is  not  acceptable  for 
purposes  of  the  exemption. 

Frequently  developers  believe  that  the 
terms  “liens,  encumbrances  and  adverse 
claims"  refer  only  to  monetary  liens, 
such  as  mortgages  or  tax  liens.  In  order 
to  understand  the  exemption  criteria 
and.  in  particular,  the  meaning  of  the 
terms  "liens,  encumbrances  and  adverse 


claims”,  you  should  review  the  following 
information. 

(1)  A  lien  upon  the  real  estate  to 
secure  the  payment  of  money  (i.e., 
mortgage)  is  not  a  disqualifying  lien  if 
the  following  conditions  are  met: 

(1)  The  contract  of  sale  specifically 
requires  delivery  of  a  deed,  free  of  liens, 
encumbrances  and  adverse  claims, 
within  120  days  of  the  date  the 
purchaser  signed  the  sales  contract; 

(ii)  The  mortgage  contains  provisions 
by  which  the  lot  can  be  released  from 
the  lien  within  the  120-day  period; 

(iii)  All  earnest  money  or  other 
payment  on  account  of  the  purchase 
price  is  placed  in  an  escrow  account 
fully  protecting  the  interest  of  the 
purchaser  pending  the  conveyance; 

(iv)  The  purchaser’s  earnest  money 
payment  or  any  other  payment  by  the 
purchaser  is  not  used  to  obtain  the 
release  from  the  mortgage. 

If  these  conditions  cannot  be  satisfied 
and  the  property  is  encumbered  by  a 
mortgage  or  similar  lien,  the  sales  will 
not  qualify  for  exemption  under  this 
provision. 

(2)  Property  reservations  which  land 
developers  commonly  convey  or 
dedicate  to  local  bodies  or  public 
utilities  for  the  purpose  of  bringing 
public  services  to  the  land  being 
developed,  do  not  constitute 
unacceptable  liens,  encumbrances  or 
adverse  claims. 

Typical  easements  for  roads,  water, 
sewer  and  electric  lines  to  serve  the 
subdivision  are  acceptable  as  well  as 
certain  drainage  easements. 

Easements  which  have  been  found 
unacceptable  and  have  disqualified 
property  for  the  exemption  include 
easements  for  high  power  transmission 
lines,  telephone  long  lines,  pipelines  and 
bridle  trails.  In  addition,  the  reservation 
of  subsurface  oil,  gas  or  mineral  rights  is 
unacceptable  if  the  reservation  includes 
the  right  of  ingress  and  egress  upon  the 
property. 

In  determining  whether  property 
reservations  and  easements  are 
acceptable  for  purposes  of  the 
exemption,  we  consider  the  purpose  of 
the  reservations  and  easements  and 
whether  or  not  they  are  the  type  of 
reservations  or  easempnts  commonly 
conveyed.  Walking  or  nature  trails  that 
meander  throughout  the  property  might 
be  considered  a  public  service  by  some, 
but  only  sidewalks  that  run  along  the 
border  of  the  street  and  provide  access 
are  both  a  public  service  and  the  type  of 
easement  commonly  conveyed. 

(3)  Taxes  and  assessments  imposed 
by  a  State,  by  any  other  public  body 
having  authority  to  assess  and  tax 
property  or  by  a  Property  Owners' 


Association,  which  under  applicable 
State  or  local  law  constitute  liens  before 
they  are  due  and  payable,  are 
acceptable  liens  on  the  property  for 
purposes  of  the  exemption. 

Property  taxes  as  well  as  assessments 
which  may  be  made  by  an  entity  such  as 
a  municipal  water  district  are 
acceptable  as  are  assessments  imposed 
by  a  duly  organized  Property  Owners’ 
Association  which  is  controlled  by  the 
property  owners.  (An  association  which 
is  controlled  indefinitely  by  the 
developer  is  considered  to  be  an  arm  of 
the  developer.  See  (4)  below  for  further 
explanation.) 

Assessments  which  are  personal 
obligations  and  cannot  constitute  liens 
on  the  property  before  they  are  due  and 
payable  are  also  acceptable. 

(4)  Property  restrictions  and 
covenants  which  are  beneficial  to  and 
enforceable  by  other  lot  owners  or 
lessees  in  the  subdivision  are  acceptable 
liens,  encumbrances  and  adverse  claims 
for  purposes  of  the  exemption. 

Most  property  restrictions  and 
covenants  designed  to  control  the  use  of 
lots,  the  environment  and  the  aesthetic 
value  of  the  subdivision  are  considered 
beneficial.  However,  a  restriction  or 
covenant  which  requires  lot  owners  to 
pay  an  assessment  or  fee  for  the  upkeep 
of  the  subdivision  (e  g.,  road 
maintenance)  and  exempts  the 
developer  from  paying  a  proportionate 
share  of  the  cost  is  not  beneficial.  If  an 
individual  lot  owner  must  pay  a  fep 
based  upon  the  ownership  of  a  lot.  the 
developer  must  pay  a  fee  on  the  same 
basis  if  the  restriction  or  covenant  is  to 
be  beneficial  and,  therefore,  acceptable 
for  purposes  of  the  exemption. 

Enforceability  of  the  restrictions  or 
covenants  by  all  the  lot  owners  is  the 
factor  which  causes  the  most  confusion 
with  regard  to  this  exemption.  Lack  of 
enforceability  is  the  reason  most  often 
cited  when  real  estate  does  not  qualify 
for  the  exemption. 

Developers  who  wish  to  maintain 
control  of  their  subdivisions  until  the 
majority  of  the  lots  are  sold  frequently 
may  find  that  their  interests  are  in 
conflict  with  the  requirements  of  this 
exemption,  and,  therefore,  should  pursue 
other  exemptions  or  fully  register  their 
subdivisions. 

If  restrictions  or  covenants  reserve 
rights  to  the  developer,  such  as  the  right 
to  approve  architectural  plans  or  the 
exclusive  right  to  place  for  sale  signs  on 
the  lots,  the  restrictions  or  covenants 
are  not  enforceable  by  other  lot  owners. 
For  example,  a  lot  owner  would  have  no 
authority  to  halt  the  construction  of  a 
barn  on  the  lot  adjoining  his  or  her  . 
expensive  and  stylish  home  if  you  had 
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approved  the  plans  for  the  bam. 

Another  unacceptable  provision  is  one 
which  gives  you  the  unlimited  right  to 
amend  the  restrictions  or  covenants  at 
will. 

HUD  realizes  that  in  the  initial  stages 
of  development,  it  is  not  possible  for  lot 
owners  other  than  the  developer  to 
control  the  subdivision.  Therefore, 
restrictions  or  covenants  are  acceptable 
if  they  contain  a  provision  whereby  the 
developer  relinquishes  its  exclusive 
rights  and  control  either:  within  one 
year  from  the  date  of  the  first  sale:  or 
within  three  years  from  the  date  of  the 
first  sale  or  when  thirty  percent  of  the 
lots  are  sold,  whichever  occurs  first. 

Many  developers  choose  to  give 
discretionary  rights  to  a  Property 
Owner's  Association  or  an  architectural 
control  committee  or  similar 
organization.  However,  when  the 
developer  can  actually  control  the 
organization  through  voting  rights  or 
through  the  authority  to  appoint 
members,  HUD  views  the  organization 
as  an  arm  or  extension  of  the  developer 
and.  therefore,  an  inappropriate 
organization  in  which  to  vest  control. 
The  lot  owners  as  individuals  or  as  an 
organization  of  lot  owners  will  have  or 
must  assume  rights  and  control  and  the 
developer  cannot  have  special  rights  or 
control  beyond  the  permissible  time 
limit  and  operate  under  this  exemption. 
The  developer  is  not  required  to 
relinquish  enforcements  rights. 

Relinquishment  of  your  exclusive 
rights  or  control  of  the  subdivision  may 
require  some  deliberate  action.  For 
example,  if  rights  or  control  are  to  be 
vested  with  the  Property  Owners' 
Association  and  you  are  a  member  of 
the  association,  an  election  of  officers 
must  be  held  in  which  lot  owners  other 
than  you  have  voting  control.  When  you 
submit  your  Claim  of  Exemption,  you 
should  describe  the  mechanism  by 
w  hich  you  will  ensure  that  your 
exclusive  rights  and  control  of  the 
subdivision  are  transferred  to  the  lot 
owners.  Upon  relinquishment  of  control, 
your  votes  should  be  at  least  one  less 
than  the  number  needed  to  decide  the 
outcome  of  an  election,  regardless  of  the 
number  of  lots  you  still  own. 

If.  in  the  initial  stages  of  development, 
you  appointed  a  majority  of  the 
members  of  an  architectural  control 
committee  or  similar  organization,  there 
should  be  some  means  by  which  the 
other  lot  owners,  upon  your 
relinquishment  of  control,  choose  the 
membership  of  such  committee  or 
organization.  Normally,  restrictions  or 
covenants  which  are  acceptable  for 
purposes  of  this  exemption  will  contain 


a  provision  requiring  an  election  at  such 
time  as  you  relinquish  control. 

To  determine  the  date  of  the  first  sale. 
HUD  looks  to  the  date  that  the  first 
contract  was  signed  by  a  purchaser 
under  a  set  of  restrictions  or  covenants. 
Thus,  when  sales  have  already  been 
made  under  a  set  of  restrictions, 
whether  those  sales  were  made  by  you 
or  a  previous  developer,  you  may  have 
to  relinquish  your  rights  and  control 
immediately  if  the  allotted  time  has 
elapsed  and  you  wish  to  operate  under 
this  exemption. 

If  you  plan  to  record  your  restrictions 
or  covenants  or  amend  a  previously 
recorded  document,  you  may  save  time 
and  money  by  submitting  your  proposals 
to  HUD  with  your  Claim  of  Exemption 
before  recording.  HUD  will  review 
proposed  restrictions  or  covenants  and 
advise  you  of  any  provisions  that  are 
unacceptable  for  purposes  of  the 
exemption.  If  there  are  unacceptable 
provisions  and  you  wish  to  amend  them, 
you  may  do  so  and  resubmit  your 
proposals  without  the  difficulty  of 
amending  a  recorded  document.  Unless 
the  restrictions  and  covenants  are  to  be 
incorporated  into  every  deed,  they  must 
be  recorded  before  the  exemption  will 
be  approved,  but  experience  has  shown 
that  it  is  usually  to  your  advantage  to 
postpone  recordation  until  after  the 
restrictions  have  been  reviewed  by 
HUD. 

In  order  for  deed  restrictions  to  be 
enforceable,  they  must  be  applied 
uniformly  to  every  lot  in  a  general  plan 
of  development.  You  should  consider 
this  if  you  intend  to  have  deed 
restrictions.  Unless  the  restrictions 
imposed  on  a  lot  have  been  submitted  to 
and  approved  by  the  Secretary,  the  sale 
is  not  exempt  under  this  provision. 

(5)  United  States  land  patents  or 
Federal  grants  and  reservations  similar 
to  United  States  land  patents  are 
considered  acceptable  liens, 
encumbrances  or  adverse  claims  for 
purposes  of  the  exemption. 

Much  of  the  land  west  of  the 
Mississippi  River  was  originally 
conveyed  by  land  patents  which 
reserved  to  the  United  States  mineral 
and  water  rights  and  rights-of-way  for 
canals  and  ditches.  Until  the  act  was 
amended  on  October  31, 1978,  the 
reservations  in  the  land  patents 
disqualified  much  of  the  land  in  the 
western  United  States  from  the 
exemption.  These  reservations  in  the 
title  to  the  property  are  now  acceptable 
for  purposes  of  the  exemption  as  are 
similar  Federal  grants  and  reservations. 
Reservations  held  by  States  or  local 
governments  continue  to  be 
unacceptable. 


If  your  property  is  burdened  by  a 
Federal  grant  or  reservation  which  you 
believe  is  similar  to  the  land  patents, 
you  should  indicate  what  you  believe 
the  similarities  to  be.  In  addition,  you 
should  state  whether  the  property  owner 
will  be  compensated  in  the  event  that 
right  is  exercised. 

For  example.  HUD  takes  the  position 
that  flooding  easements  which  are  often 
reserved  to  the  U.S.  Army  Corps  of 
Engineers  on  lakes  do  not  constitute 
similar  grants  and  reservations  and  are 
not  acceptable  easements  for  purposes 
of  the  exemption.  Lots  burdened  by  such 
easements  cannot  be  sold  under  this 
exemption  provision. 

You  should  be  aware  that  the  fact  that 
a  title  company  will  insure  against  a 
lien,  encumbrance  or  adverse  claim  has 
no  bearing  in  determining  whether  or 
not  the  property  will  qualify  for  the 
exemption. 

Part  V 

Statutory  Exemption  For  Single  Family 
Residence  Subdivisions:  No  HUD 
Determination  Required 

(Section  1403(b)  (15  U.S.C.  1702(b)]  24 
CFR  1710.12) 

(a)  General. 

This  Section  exempts  subdivisions 
from  the  registration  requirements  of  the 
Act  when  certain  eligibility  criteria  are 
met.  This  exemption  was  created  by  an 
amendment  to  the  Act  which  became 
effective  on  October  31, 1978.  Although 
the  statutory  language  makes  it  clear 
that  you  do  not  have  to  file  with  HUD,  it 
apparently  does  not  exempt  a  developer 
of  otherwise  eligible  lots  from  providing 
an  effective  Property  Report  to 
purchasers.  There  is  no  exemption  from 
15  U.S.C.  1703(a)(1)  and  1703(b).  HUD's 
interpretation  of  the  legislative  history 
leads  us  to  believe  that  Congress  did  not 
intend  this  inconsistency.  HUD, 
therefore,  intends  to  take  no  action  to 
enforce  the  requirements  of  15  U.S.C. 
1703(a)(1)  and  the  first  sentence  of  15 
U.S.C.  1703(b)  if  the  lot  sales  otherwise 
qualify  for  the  exemption.  However,  it  is 
HUD's  position  that  any  purchaser  of  a 
lot  sold  pursuant  to  this  exemption  may, 
within  three  business  days  of  signing, 
revoke  any  sales  contract  or  agreement 
to  purchase  a  lot. 

You  do  not  need  to  submit  anything  or 
obtain  a  determination  from  HUD  to 
operate  under  this  exemption.  You  are, 
how'ever,  advised  to  carefully  review  the 
eligibility  requirements  listed  and 
described  in  (b)  below.  Note  that  some 
of  the  requirements  pertain  to  the  entire 
subdivision  while  others  apply  to  the  lot 
being  sold.  It  is  recommended  that  you 
seek  an  Advisory  Opinion  if  you  have 
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any  question  whatsoever  as  to  the 
applicability  of  the  exemption  to  your 
real  estate  offering.  The  instructions  and 
format  for  requesting  an  Advisory 
Opinion  are  contained  in  Section  1710.16 
of  the  regulations  and  further 
clarification  is  provided  in  Part  VIII  of 
these  guidelines. 

(b)  Eligibility  Requirements. 

(1)  The  lots  must  be  located  within  a 
municipality  or  county  where  a  unit  of 
local  government  specifies  minimum 
standards  for  the  development  of 
subdivision  lost  taking  place  within  its 
boundaries. 

HUD  will  leave  the  determination  of 
the  actual  standards  to  the  prerogative 
of  the  unit  of  local  government. 

However,  HUD  will  consider  that  there 
are  "minimum  standards"  for  purposes 
of  determining  eligibility  for  this 
exemption,  if  some  local  code  or 
approval  standards  has  been 
established  with  respect  to  the  following 
area: 

(1)  Lot  dimensions: 

(ii)  Plat  approval  and  recordation: 

(iii)  Roads  and  access; 

iv)  Drainage; 

(v)  Flooding; 

(vi)  Water  supply;  and 

(vii)  Sewerage  disposal. 

However,  standards  imposed  by  the 

State  and  applicable  to  the  developer  in 
the  locality  are  acceptable  as  meeting 
the  requirements  of  this  exemption. 

(2)  The  subdivision  must  meet  ail  local 
codes  and  standards  and  be  either 
zoned  for  single  family  residences,  or,  in 
the  absence  of  a  zoning  ordinance,  be 
limited  exclusively  to  single-family 
residences. 

If  local  codes  expressly  permit 
incremental  development,  then  only  the 
portions  of  the  subdivision  being  offered 
at  any  given  time  are  required  to  meet 
the  codes  and  standards  to  satisfy  this 
requirement  of  the  exemption. 

Otherwise,  the  entire  subdivision  must 
qualify. 

As  the  law  is  written,  the  subdivision 
(which  includes  all  lots  offered  pursuant 
to  a  common  promotional  plan)  must 
consist  entirely  of  single-family 
residential  lots  either  through  zoning  or 
by  recorded  restriction.  Allowances  for 
commercial,  industrial,  or  multi-family 
structures  technically  disqualify  the 
subdivision  for  the  exemption.  In  order 
to  administer  this  exemption  in 
accordance  with  what  HUD  believes 
Congress  intended.  HUD  takes  the 
following  position:  (a)  if  the  potentially 
disqualifying  structures  are  located  or 
planned  at  a  site  (see  the  definition  of 
"site")  different  from  the  single-family 
residence  lots,  and  all  other  eligibility 
requirements  of  the  exemption  have 


been  met,  HUD  will  take  no  action  to 
enforce  the  registration  requirements  of 
the  Act;  and  (b)  if  the  commercial  or 
multifamily  structures  are  located  or 
planned  at  the  same  site  as  the  single¬ 
family  residence  lots  and  all  other 
eligibility  requirements  of  the  exemption 
have  been  met,  a  no-action  position  will 
be  considered  if  it  is  clear  that  no 
affirmative  action  is  necessary  in  the 
public  interest  and  for  the  protection  of 
purchasers.  For  example,  a  site  may 
have  a  small  convenience  store  (a 
commercial  structure)  for  use  by  the 
local  residents  and  qualify  for  a  No- 
Action  Letter  if  all  the  other  eligibility 
requirements  of  the  exemption  are  met. 
The  instructions  for  requesting  a  No- 
Action  Letter  are  contained  in  Section 
1710.18  of  the  regulations  and  discussed 
in  Part  IX  of  these  guidelines. 

HUD  has  further  determined  that  the 
existence  of  special  requirements  or 
restrictions  for  incidental  items  such  as 
parks,  clubs,  community  centers, 
schools,  open  space,  etc.,  does  not 
necessarily  disqualify  a  subdivision  for 
this  exemption  given  the  presence  of  all 
other  eligibility  criteria. 

In  addition,  HUD  considers  mobile 
homes,  townhouses,  and  residences  for 
one-to-four  family  use  to  be  single¬ 
family  residences  for  purposes  of  this 
exemption  provision.  This  definition  is 
in  keeping  with  the  Departmental 
definition  applied  to  all  other  HUD 
programs. 

(3)  The  lots  must  be  situated  on  a 
paved,  public  street  or  highway  which 
has  been  built  to  a  standard  acceptable 
to  the  unit  of  local  government  in  which 
the  subdivision  is  located  or  a  bond  or 
other  surety  acceptable  to  the 
municipality  or  county  in  the  full  amount 
of  the  cost  of  the  improvements  must  be 
posted  to  assure  completion  to  the  local 
standards.  In  addition,  the  unit  of  local 
government  must  have  accepted,  or  be 
obligated  to  accept,  the  responsibility  of 
maintaining  the  public  street  or 
highway. 

If  the  streets  in  your  subdivision  will 
be  private  or  will  not  be  paved,  lot  sales 
will  not  qualify  for  this  exemption. 
Streets  or  highways  will  be  considered 
paved  if  they  have  an  all-weather,  hard 
surface. 

The  obligation  of  the  local  government 
entity  to  accept  responsibility  for 
maintaining  the  roads  may  be  evidenced 
by  an  ordinance  which  binds  the 
government  to  maintain  the  streets  or  by 
a  written  statement  signed  by  the 
appropriate  government  official.  If,  in 
your  jurisdiction,  the  State  is  the 
government  entity  which  assumes 
responsibility  for  maintaining  the  streets 
and  highways,  this  requirement  may  still 


be  satisfied  by  a  written  statement  from 
the  appropriate  State  official  or  a  State 
law  by  which  thte  State  officials  are 
bound. 

(4)  At  the  time  of  closing,  potable 
water,  sanitary  sewage  disposal,  and 
electricity  must  be  extended  to  the  lot. 
or  the  unit  of  local  government  must  be 
obligated  to  install  such  facilities  within 
180  days.  For  subdivisions  which  do  not 
have  a  central  water  or  sewage  disposal 
system,  there  must  be  assurances  that 
an  adequate  potable  water  supply  is 
available  year-round  and  that  the  lot  is 
approved  for  the  installation  of  a  septic 
tank. 

If  there  are  to  be  central  water  and 
sewage  disposal  systems,  the  systems 
must  be  installed  and  functional  at  the 
time  of  closing  unless  the  local 
government  is,  in  fact,  obligated  to 
complete  the  installation  of  the  facilities 
to  the  lot  within  180  days.  The  obligation 
may  be  in  the  form  of  local  statute  or 
written  agreement  signed  by  the 
appropriate  government  authority.  A 
local  code  or  statute  which  obligates  the 
subdivider  or  developer  to  complete 
installation  of  water  and  sewage 
disposal  systems  within  a  certain  time 
does  not  satisfy  this  requirement  of  the 
exemption. 

If  there  will  be  no  central  water  or 
sewage  facilities,  and  the  lot  is  to  be 
served  by  individual  water  and  sewage 
disposal  systems,  there  must  be 
assurances  that  the  water  supply  will  be 
adequate  and  drinkable  throughout  the 
year  and  that  the  lot  is,,  in  fact,  approved 
for  the  installation  of  a  septic  tank. 
Assurances  of  an  adequate,  drinkable 
water  supply  can  often  be  obtained  from 
a  local  hydrologist  or  local  health 
department.  Approval  for  the 
installation  of  a  septic  tank,  which  must 
be  obtained  prior  to  the  sale  of  the  lot, 
must  come  from  the  appropriate 
government  authority,  usually  the  local 
health  department,  local  government 
engineer  or  county  sanitarian. 

Electricity  must  be  extended  to  the  lot 
by  the  time  of  closing  unless  the  unit  of 
local  government  is  obligated  to  extend 
electricity  to  the  lot  within  180  days  of 
closing. 

Unless  otherwise  defined  by  local 
statute,  the  “time  of  closing"  is  the  date 
that  legal  title  to  the  property  is 
transferred  from  seller  to  buyer. 

(5)  The  contract  of  sale  must  require 
delivery  of  a  deed  to  the  purchaser 
within  180  days  after  the  signing  of  the 
sales  contract. 

If  the  property  is  located  in  a 
jurisdiction  where  warranty  deeds  are 
not  used,  a  deed  which  is  equivalent  to  a 
warranty  deed  under  State  law  may  be 
used. 
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(6)  A  policy  of  title  insurance  must  be 
issued  in  connection  with  the 
transaction  showing  that,«t  the  time  of 
closing,  title  to  the  lot  purchased  or 
leased  is  vested  in  the  seller  or  lessor 
subject  only  to  such  exceptions  as  may 
be  approved  in  writing  by  the  purchaser 
or  lessee  prior  to  the  recordation  of  the 
deed  or  execution  of  the  lease. 

Based  upon  a  review  of  the  legislative 
history  of  this  exemption  provision, 

HUD  will  take  no  action  if  a  title  opinion 
is  issued  in  lieu  of  a  policy  of  title 
insurance. 

The  purchaser  or  lessee  must  approve 
exceptions  to  the  title  in  writing  prior  to 
the  recordation  of  the  deed  or  execution 
of  the  lease.  In  order  to  satisfy  this 
requirement,  you  may  want  to  obtain  the 
purchaser’s  written  approval  of 
exceptions  to  title  prior  to  closing, 
although  the  actual  title  policy  or 
opinion  must  be  current  at  the  time  of 
closing  and  show  that  title  is  vested  fti 
the  seller.  If  closing  occurs  and  the 
purchaser  does  not  approve  the 
exceptions  to  title  in  writing  prior  to  the 
recordation  of  the  deed,  the  sale  would 
not  be  exempt  under  this  provision. 

The  party  that  bears  the  cost  of  the 
title  insurance  policy  is  not  relevant  to 
the  eligibility  criteria  for  the  exemption. 

(7)  Each  and  every  purchaser  or 
spouse  must  make  a  personal,  on-the-Iot 
inspection  of  the  lot  to  be  purchased  or 
leased  prior  to  signing  a  contract  to 
purchase  or  lease. 

(8)  To  qualify  for  this  exemption,  there 
can  be  no  direct  mail  or  telephone 
solicitations  or  offers  of  gifts,  trips, 
dinners  or  other  such  promotional 
techniques  to  induce  prospective 
purchasers  or  lessees  to  visit  the 
subdivision  or  to  purchase  or  lease  a  lot. 
There  is  no  prohibition  against  using  the 
mails  or  telephone  to  respond  to 
inquiries  from  potential  purchasers. 
Newspaper  advertising  is  acceptable  as 
is  use  of  brochures  on  a  limited  scale, 
such  as  distribution  in  real  estate  offices 
and  home  shows.  * 

In  order  to  qualify  for  this  exemption, 
you  must  have  complied  with  the 
requirements  pertaining  to  advertising 
and  promotional  methods  from  October 
31. 1978,  the  date  that  this  exemption 
was  signed  into  law. 

Part  VI 

Regulatory  Exemptions:  No  HUD 
Determination  Required 

(24  CFR  1710.13) 

(a)  General. 

The  Secretary  of  HUD  has  established 
several  regulatory  exemptions  from  the 
registration  and  full  disclosure 
requirements  of  the  Act  (i.e.,  filing  a 


Statement  of  Record  and  furnishing  a 
Property  Report).  These  exemptions  are 
self-determining  and  do  not  require  a 
submission  to  HUD.  However,  if  you  are 
in  doubt  as  to  eligibility  for  any  of  these 
exemptions,  it  is  advisable  to  obtain  an 
Advisory  Opinion  as  described  in 
Section  1710.16  of  the  regulations  and 
clarified  in  Part  VIII  of  these  guidelines 
to  avoid  possible  violations  of  the  law. 

A  developer  must  meet  all  the 
eligibility  criteria  at  all  times.  At  the 
point-in-time  that  a  developer  fails  to 
meet  the  eligibility  criteria,  the  exempt 
status  will  immediately  end.  Further,  if 
there  are  reasonable  grounds  to  believe 
that  the  exemption  in  a  particular  case 
is  not  in  the  public  interest,  the 
Secretary  may  then  deny  further 
eligibility  of  an  otherwise  eligible 
subdivision  or  site  for  the  exemption  but 
only  after  notice  and  an  opportunity  for 
hearing.  Proceedings  under  this 
provision  will  follow  the  requirements 
set  forth  in  the  regulations  (Section 
1720.105  et  seq.)  and  be  patterned  after 
the  notice  and  time  requirements  of  a 
proceeding  pursuant  to  Section 
1710.45(b)(1)  of  the  regulations.  For  a 
further  discussion  of  these  proceedings 
see  Part  VII(a)  of  these  guidelines. 

If  a  sale  meets  any  one  of  the 
following  requirements,  it  qualifies  for 
exemption  from  the  registration  and  full 
disclosure  requirements  of  the  Act. 

(b)  Eligibility  Requirements. 

(1)  Inexpensive  Lots — The  sale  or 
lease  of  a  lot  for  less  than  $100, 
including  closing  costs,  is  exempt  if  the 
purchaser  or  lessee  is  not  required  to 
purchase  or  lease  more  than  one  lot. 

This  exemption  is  available  on  a  lot-by- 
lot  basis.  The  entire  subdivision  need 
not  qualify. 

(2)  Leases  for  Limited  Duration — The 
lease  of  a  lot  for  a  term  of  five  years  or 
less  is  exempt  if  the  terms  of  the  lease 
do  not  obligate  the  lessee  to  renew.  This 
exemption  is  available  on  a  lot-by-lot 
basis.  The  entire  subdivision  need  not 
qualify. 

(3)  Incidental  Sales  by  Builders — The 
sale  or  lease  of  up  to  twenty-five  percent 
of  the  lots  (not  to  exceed  fifty  lots)  in  a 
subdivision  is  exempt  if  the  remaining 
seventy-five  percent  of  the  lots  are  sold 
with  completed  buildings,  sold  under  a 
contract  obligating  the  seller  to  erect  a 
building  w'ithin  two  years  or  sold  to 
builders. 

Thus,  if  you  have  a  subdivision  of  160 
lots,  you  can  sell  up  to  40  lots  (25 
percent)  to  individuals  under  this 
exemption  if  the  remaining  120  lots  are 
sold  either  with  a  house  on  the  lot,  with 
a  contract  obligating  you  to  construct  a 
house  on  the  lot  for  the  purchaser  within 
two  years,  or  to  building  contractors. 


You  may.  at  your  own  risk,  sell  25 
percent  of  your  lots  to  individuals  in  the 
initial  stages  of  development.  However, 
if  you  later  find  that  you  cannot  sell  the 
balance  of  the  lots  in  the  manner 
necessary  to  qualify  for  the  exemption, 
you  may  face  the  prospect  of  voidable 
sales  for  violations  of  the  law. 

Therefore,  you  are  cautioned  to 
seriously  consider  all  aspects  of  the 
exemption  and  your  future  sales 
operation  before  relying  on  the 
exemption. 

Typically,  exempt  sales  or  leases 
under  this  provision  are  made  in  a 
primary  homesite  subdivision  to  persons 
wishing  to  hire  a  contractor  of  their 
choice  to  custom  build  their  home. 

(4)  Lots  Sold  to  Developers — The  sale 
or  lease  of  lots  to  a  person  who  is 
engaged  in  a  bona  fide  land  sales 
business  is  exempt.  For  a  transaction  to 
qualify  for  this  exemption,  the  purchaser 
must  be  a  person  who  plans  to 
subsequently  sell  or  lease  the  lot(s)  in 
the  normal  course  of  business.  The  term 
“business”  refers  to  an  activity  of  some 
continuity,  regularity  and  permanency 
or  means  of  livelihood.  The  sale  or  lease 
of  lots  to  an  individual  who  is  buying 
the  property  for  investment  (to  be  sold 
at  some  unforeseeable  time  in  the 
future)  would  not  be  exempt  under  this 
provision.  This  exemption  is  available 
on  a  lot-by-lot  basis,  although  most 
transactions  would  presumably  include 
more  than  one  lot.  The  entire 
subdivision  need  not  qualify. 

(5)  Adjoining  Lot — The  sale  or  lease  of 
a  lot  to  a  purchaser  who  owns  the 
contiguous  lot  which  has  a  residential, 
commercial,  or  industrial  building  on  it 
is  exempt.  This  exemption  permits  you 
to  sell  or  lease  unimproved  lots  to 
persons  wishing  to  enlarge  the  property 
on  which  their  home  or  business  is 
located.  This  exemption  is  available  on 

a  lot-by-lot  basis. 

(6)  Minimal  Annual  Sales — The  sale 
or  lease  of  lots  in  a  subdivision  is 
exempt  if  you  have  not  during  the  past 
five  calendar  years  and  will  not  in  the 
future  sell  or  lease  more  than  twelve  lots 
in  a  calendar  year  and  if  each  purchaser 
makes  an  on-the-lot  inspection  of  the 
real  estate  w’hich  is  being  purchased  or 
leased. 

This  provision  exempts  low  volume 
sales  operations  which  typically  are 
incidential  to  a  separate  business  and 
promoted  by  word-of-mouth.  Since  the 
sales  made  during  the  past  five  years 
are  taken  into  account,  the  residual 
sales  in  large  subdivisions  will  not 
immediately  qualify  for  this  exemption. 

If  the  subdivision  is  new  and  no  sales 
have  been  made,  sales  can  still  qualify  if 
you  restrict  future  sales  to  no  more  than 


Federal  Register  /  Vol.  44.  No.  79  /  Monday,  April  23,  1979  /  Notices 


24019 


twelve  per  calendar  year  and  each 
purchaser  makes  an  on-the-lot 
inspection  of  the  real  estate  which  is 
being  purchased  or  leased.  This  is 
clearly  an  exemption  for  which  the 
entire  subdivision  must  qualify. 

(7)  Lots  in  a  Site — The  sale  or  lease  of 
lots  in  a  site  which  is  part  of  subdivision 
is  exempt  if  the  site  has  fewer  than  50 
lots  and  if  each  purchaser  or  spouse  has 
made  a  personal  on-the-lot  inspection  of 
the  lot(s)  before  signing  a  contract  to 
purchase  or  lease. 

For  example,  a  subdivision  may  be 
comprised  of  several  scattered  sites 
which  are  offered  pursuant  to  one 
common  promotional  plan.  If  you  have 
three  sites  containing  38,  57  and  12  lots 
respectively  the  sites  are  considered  one 
subdivision  if  offered  pursuant  to  a 
common  promotional  plan.  That  is,  they 
are  offered  in  the  same  advertisements 
or  through  the  same  sales  agent,  and 
comprise  one  subdivision  of  107  lots. 
However,  under  this  exemption,  lots 
sold  from  a  site  containing  fewer  than  50 
lots  are  exempt  if  they  are  not 
designated  or  known  by  the  same  or 
similar  name  and  each  purchaser  or 
spouse  makes  a  personal  on-the-lot 
inspection  of  the  lot(s)  before  signing  a 
contract  to  purchase  or  lease.  If,  for 
instance,  the  three  sites  mentioned 
above  containing  38,  57  and  12  lots 
respectively,  are  not  contiguous  and  not 
known  by  the  same  or  similar  name, 
sales  from  the  38  and  12  lot  sites  are 
exempt.  If.  however,  the  38  lot  site  is 
known  as  Bill's  Happy  Valley,  the  57  lot 
site  is  known  as  Bill's  Happy  Acres  and 
the  12  lot  site  is  known  as  Sleepy 
Hollow,  only  the  sales  from  the  latter 
site  are  exempt  under  this  provision. 

The  similarity  in  the  names  of  Bill's 
Happy  Valley  and  Bill’s  Happy  Acres 
creates  one  site  of  95  lots.  (The 
similarity  of  names  may  be  disregarded 
if  the  distance  between  sites  with 
similar  names  is  so  great  as  to  preclude 
a  common  market.) 

Regardless  of  the  status  of  a  site,  the 
number  of  lots  and  the  characteristics  of 
the  offering  will  be  considered  in 
determining  whether  an  entire  common 
promotional  plan  (of  which  the  site  is  a 
part)  qualifies  for  any  subdivision 
exemption.  For  example,  you  may  be 
offering  one  site  of  30  2-acre  parcels  and 
one  site  of  60  5-acre  parcels.  If  the  lots 
in  the  two  sites  are  advertised  together 
and  use  the  same  sajes  force,  they  are 
part  of  a  common  promotional  plan,  but 
sales  from  the  30-lot  site  would  be 
exempt  under  this  provision,  and  sales 
from  the  60-lot  would  not  be  exempt. 

(The  exemption  for  lots  of  five  acres  or 
greater  requires  that  every  lot  in  the 
subdivision,  i.e.,  every  lot  offered 


pursuant  to  a  common  promotional  plan, 
be  five  acres  or  greater  in  size).  If,  in  the 
example  given,  the  two  sites  were  not 
offered  pursuant  to  a  common 
promotional  plan,  the  sales  in  the  30-lot 
offering  would  not  be  under  the 
jurisdiction  of  the  Act  and  sales  in  the 
60-lot  subdivision  would  be  exempt 
under  Section  1710.10(b)  of  the 
regulations. 

This  exemption  is  intended  to  relieve 
the  developers  of  small,  scattered 
offerings  of  the  requirement  to  fully 
register  their  subdivisions.  This 
exemption  may  also  apply  to  real  estate 
brokers  who  have  an  ownership  interest 
in  more  than  50  lots  as  long  as  each  and 
every  purchaser  or  spouse  makes  a 
personal  on-the-lot  inspection  of  the 
lot(s)  before  signing  a  contract  to 
purchase  or  lease. 

If  you  intend  to  rely  on  this 
exemption,  it  is  important  that  you 
understand  what  a  subdivision  is,  how  a 
common  promotional  plan  is 
determined,  and  what  constitutes  a  site. 
These  terms  are  defined  in  Part  II  of 
these  guidelines. 

This  exemption  is  available  on  a  site- 
by-site  basis.  The  entire  subdivision 
need  not  qualify. 

(8)  Lot  Sales  to  a  Government — The 
sale  or  lease  of  real  estate  to  a 
government  or  government  agency  is 
exempt.  This  exemption  is  available  on 
a  lot-by-lot  basis.  The  entire  subdivision 
need  not  qualify. 

(9)  Sale  of  Leased  Lots — The  sale  of  a 
lot  or  lots  which  the  purchaser  has 
leased  for  at  least  one  year  and  on 
which  the  purchaser  has  maintained  his 
or  her  primary  residence  for  that  same 
period  of  time  is  exempt.  Typically, 
these  sales  will  occur  in  a  mobile  home 
subdivision.  This  exemption  is  available 
on  a  lot-by-lot  basis.  The  entire 
subdivision  need  not  qualify. 

Part  VII 

Regulatory  Exemption  for  a  Local 
Offering:  Notification  Required 

(24  CFR  1710.14) 

(a)  General.  This  Section 
exempts  from  the 

registration  and  disclosure  requirements 
of  the  Act  (but  not  the  fraud  provisions) 
the  sale  or  lease  of  lots  in  sites  which 
are  offered  locally,  A  site  is  a  group  of 
contiguous  lots  or  lots  designated  or 
known  by  the  same  or  similar  name, 
whether  such  lots  are  actually  divided 
or  merely  proposed  to  be  divided.  You 
should  carefully  review  the  introduction 
to  these  guidelines  regarding  the 
definition  of  “site”.  No  determination 
from  HUD  is  required  to  operate  under 
the  exemption,  but  sales  are  not  exempt. 


regardless  of  meeting  other  eligibility 
criteria,  until  you  provide  notice  to  the 
Secretary  in  the  form  prescribed  in  the 
regulations  (Section  1710.14(e)),  that  the 
site  will  be  operated  in  total  compliance 
with  all  the  eligibility  requirements. 

A  developer  must  meet  all  the 
eligibility  criteria  at  all  times.  At  the 
point-in-time  that  a  developer  fails  to 
meet  the  eligibility  criteria,  the  exempt 
status  will  immediately  end.  Further,  if 
there  are  reasonable  grounds  to  believe 
that  the  exemption  in  a  particular  case 
is  not  in  the  public  interest,  the 
Secretary  may  then  deny  further 
eligibility  of  an  otherwise  eligible  . 
subdivision  or  site  for  this  exemption 
but  only  after  notice  and  an  opportunity 
for  hearing.  Proceedings  under  this 
provision  will  follow  the  requirements 
set  forth  in  the  regulations  (§  1720.105  et. 
seq.  )  and  be  patterned  after  the  notice 
and  time  requirements  of  a  proceeding 
pursuant  to  §  1710.45(b)(1)  of  the 
regulations. 

Such  proceedings  may  be  initiated  for 
the  purpose  of  denying  further  eligibility 
for  the  exemption  because  of  such 
circumstances  as  apparent 
misrepresentations  in  the  advertising 
material  or  the  contract  of  sale, 
bankrupcty  proceedings,  legal  action  for 
fraud  brought  against  the  developer  by 
purchasers  or  Federal,  State  or  local 
governmental  authorities  or  the  sale  of 
lots  with  such  adverse  conditions  that 
full  disclosure  is  deemed  necessary  to 
inform  and  protect  purchasers. 

If  you  have  more  than  one  site  and 
you  intend  for  any  site  to  be  exempt 
under  this  provision,  you  should  pay 
particular  attention  to  the  restrictions  on 
advertising  and  promotion  imposed  by 
the  regulations  and  described  under  (2) 
and  (3)  of  the  eligibility  requirements 
below.  If  you  have  one  site  that  will 
conform  to  the  requirements  and  one 
site  that  will  not,  you  must  take 
precautions  not  to  mingle  the 
promotions  in  such  a  way  as  to 
disqualify  an  otherwise  eligible  site  for 
the  exemption.  For  example,  if  the 
promotion  of  Country  Acres  meets  the 
requirements  for  the  exemption  and  the 
promotion  of  Lake  Springs  Development 
does  not,  persons  responding  to 
advertisements  for  Lake  Springs 
Development  should  not  be  referred  to 
Country  Acres  if  you  wish  to  operate 
Country  Acres  under  the  exemption. 
Similary,  a  sales  office  at  Lake  Springs 
Development  could  not  have 
promotional  material  relating  to  Country 
Acres  if  the  advertising  for  Lake  Springs 
Development  did  not  meet  the 
requirements  of  the  exemption  and  if 
you  intend  for  Country  Acres  to  be 
exempt  under  this  provision.  Sales 
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persons  should  be  advised  of  the 
restrictions  on  advertising  and 
promotion  if  you  intend  to  operate  under 
this  exemption.  Although  a  site  can  be 
exempted  without  evaluating  all  of  the 
aspects  of  a  common  promotional  plan, 
the  method  used  to  attrat  potential 
purchasers  must  be  carefully 
considered. 

This  exemption  is  intended  to  exempt 
the  sale  of  lots  in  small,  local  real  estate 
offerings. 

(b)  Eligibility  Requirements. — ( l)  The 
regulations  require  that  since  the 
effective  date  of  the  Act,  April  28,  1969. 
the  site  has  contained  and  will  continue 
to  contain  fewer  than  200  lots.  In 
determining  the  number  of  lots,  even 
those  lots  which  may  be  sold  in  an 
otherwise  exempt  manner,  such  as  the 
sale  of  lots  with  houses  on  them,  will  be 
counted. 

(2)  The  regulations  require  that  since 
the  effective  date  of  this  exemption,  the 
promotion  of  the  site  must  be  directed 
only  to  permanent  residents  of  the  local 
community  in  which  the  site  is  located. 
Promotion  is  considered  to  be  any 
marketing  technique  used  to  sell  lots  or 
attract  prospective  purchasers  to  the 
site.  If  an  offering  ceases  to  qualify 
because  of  any  change  in  promotion,  the 
exemption  will  no  longer  be  available 
even  if  the  promotion  is  brought  back 
into  compliance  with  the  eligibility 
requirement. 

Promotion  of  the  site  must  conform  to 
the  following  criteria: 

(i)  Advertising  in  newspapers  and 
periodicals  must  be  restricted  to 
publications  which  are  published  either 
in  the  county  in  which  the  site  is  located 
or  in  the  nearest  adjacent  county. 
Regardless  of  where  published, 
advertising  placed  in  periodicals 
directed  to  tourists,  such  as  magazines, 
pamphlets  and  guides  found  in  hotels,  or 
materials  distributed  on  street  corners, 
at  sport  shows  and  the  like,  disqualifies 
the  site  for  the  exemption.  Similary, 
advertising  placed  in  real  estate 
publications  intended  for  an  audience 
beyond  the  local  community  disqualifies 
the  site  for  the  exemption. 

(ii)  Billboards  promoting  the  site  must 
be  located  within  15  miles  of  the  site. 
Distances  are  determined  by  road 
mileage. 

(iii)  Distribution  of  handbills, 

.  brochures,  pamphlets  and  other  printed 
advertising  or  promotional  material  can 
only  be  made  at  the  location  of  the  real 
estate  or  at  the  office  of  the  broker. 

(iv)  Any  real  estate  brokers  offering 
the  lots  must  have  their  offices  in  the 
county  in  which  the  site  is  located  or  in 
an  adjacent  county. 


(3)  Since  the  effective  date  of  the 
regulations  creating  this  exemption,  the 
site  cannot  be  advertised  on  television 
or  radio  or  by  direct  mail  or  telephone 
solicitation.  In  addition,  there  can  be  no 
offers  of  gifts,  trips,  dinners  or  other 
similar  promotional  techniques  to 
induce  prospective  purchasers  or  lessees 
to  visit  the  site  or  to  purchase  or  lease  a 
lot. 

Incidental  use  of  the  telephone  or  of 
the  mails  in  the  normal  course  of 
business,  such  as  to  respond  to  inquiries 
regarding  the  site,  does  not  disqualify  a 
site  for  this  exception. 

(4)  Each  purchaser/lessee  or  spouse 
must  make  a  personal  on-the-lot 
inspection  of  the  real  estate  to  be 
purchased  or  leased  before  signing  the 
sale  or  lease  agreement. 

(5)  Each  purchase  or  lease  agreement 
must  contain: 

(i)  A  clear  and  specific  statement 
informing  the  purchaser  or  lessee  as  to 
who  is  responsible  for  providing  and 
maintaining  the  roads,  water  facilities, 
sewer  facilities  and  recreational 
amenities;  and 

(ii)  A  provision  giving  the  purchaser  or 
lessee  three  business  days  following  the 
signing  of  the  contract  of  sale  or  lease 
an  unconditional  and  non-waivable  right 
to  cancel  the  contract  and  receive  a 
refund  of  all  consideration  paid. 

(6)  In  addition  to  (5)  above,  each 
purchase  agreement  must  provide  for 
delivery  of  a  deed  which  is  free  of 
blanket  encumbrances. 

(7)  The  real  estate  cannot  be  located 
in  a  flood  plain  or  a  flood  prone  area  as 
designated  by  a  Federal,  State  or  local 
agency  unless  the  community  is 
participating  in  the  Federal  Flood 
Insurance  Program.  Only  those 
particular  lots  located  in  a  flood  plain  or 
flood  prone  area  are  affected  by  this 
requirement.  Therefore,  lots  in  any  part 
of  a  site  that  are  not  designated  as  a 
flood  plain  or  flood  prone  area  may  still 
be  eligible  for  the  exemption. 

(c)  Records. — Ybu  are  responsible  for 
maintaining  records  to  establish  that  all 
eligibility  requirements  of  this 
exemption  have  been  met.  You  may  be 
required,  upon  demand  by  the  Secretary, 
to  produce  such  records.  There  is  no 
prescribed  form  for  this  documentation 
but  you  must  ensure  that  adequate 
evidence  of  eligibility  can  be  presented 
should  the  need  arise. 

For  example,  you  must  be  able  to 
show  that  the  contracts  used  contain  the 
required  provisions.  In  addition,  you 
must  be  able  to  demonstrate  that 
advertising  and  promotion  have  been 
directed  only  to  permanent  residents  of 
the  local  community  in  which  the  site  is 
located.  For  example,  copies  of 


promotional  material  should  be 
retained. 

(d)  Notice  to  the  Secretary. 

If  you  determine  that  the  site  meets 
and  will  continue  to  meet  all  of  the 
eligibility  requirements  of  Section 
1710.14  which  are  described  above  and 
you  wish  to  conduct  the  sales  program 
in  full  compliance  with  those 
requirements,  no  approval  is  needed 
from  HUD  but  a  notice  of  intent  to 
operate  under  this  exemption  must  be 
provided  to  the  Secretary.  The  form  of 
the  notice  is  found  in  Section  1710.14(e) 
of  the  regulations.  The  exemption  is  not 
effective  or  operable  until  proper  notice 
has  been  given  to  the  Secretary.  The 
date  of  the  postmark  is  the  effective 
date  of  notice. 

Sales  made  prior  to  the  effective  date 
of  notice  are  not  exempt  under  this 
provision  and  are  in  violation  of  the  Act. 
Violative  sales  are  voidable  at  the 
option  of  the  purchasers  and  may 
subject  you  to  additional  liabilities. 

Part  VIII 

Advisoryr  Opinion:  Secretary's 
Determination  May  Be  Requested  (24 
CFR  1710.16) 

(a)  General. 

When  it  is  not  clear  that  an  offering  is 
either  exempt  under  the  self-determined 
statutory  provisions  of  Section  1710.10 
and  1710.12,  the  self-determined 
regulatory  provisions  of  Sections  1710.13 
and  1710.14  or  whether  jurisdiction 
exists,  you  may  request  an  Advisory 
Opinion  to  clarify  the  situation.  The 
filing  requirements  are  found  in  Section 
1710.16  of  the  regulations  and  are 
described  in  (b)  and  (c)  below. 

The  material  to  be  submitted  with  all 
requests  for  Advisory  Opinions  is 
described  under  (b)  below.  In  most 
cases,  depending  on  the  provision  under 
which  you  are  claiming  exemption,  other 
additional  documentation  is  needed 
before  an  opinion  can  be  given.  Review 
(c)  below  to  determine  what  additional 
documentation  is  customarily  needed 
before  submitting  your  request. 

(b)  Basic  Requirements. 

(1)  The  regulations  require  that  you 
submit  a  $250.00  filing  fee  in  the  form  of 
a  certified  check,  cashier's  check  or 
postal  money  order  made  payable  to  the 
Treasurer  of  the  United  States.  This  fee 
is  not  refundable. 

(2)  The  regulations  require  that  you 
submit  a  comprehensive  statement 
describing  in  detail  the  characteristics 
and  operation  of  the  subdivision  or  site 
for  which  you  are  requesting  the 
Advisory  Opinion.  You  should  also 
specify  the  provision  of  the  Act  or 
regulations  under  which  you  believe 
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your  sales  to  be  exempt  or  why  you 
believe  there  is  no  jurisdiction. 

(3)  You  must  submit  an  affirmation  in 
the  form  found  in  Section  1710.16(b)(3) 
of  the  regulations. 

(c)  Additional  Requirements. 

Depending  on  the  provision  under 
which  you  are  claiming  exemption,  you 
may  be  required  to  submit  additional 
information.  Beginning  with  the 
exemption  under  Section  1710.10(a)  of 
the  regulations  and  ending  with  Section 
1710.14.  the  additional  information  that 
should  be  submitted  with  your  request 
for  an  Advisory  Opinion  is  listed  below. 
In  some  cases,  further  information  or 
documentation  may  be  requested  after 
your  submission  has  been  reviewed  by 
HUD. 

(1)  To  obtain  an  Advisory  Opinion 
pertaining  to  1710.10(a),  you  should 
submit  a  plat  of  the  subdivision.  In 
addition,  you  should  substantiate 
whether  or  not  other  properties  in  which 
you  have  an  interest  are  offered  under 
the  same  common  promotional  plan. 
Therefore,  you  should  submit  a  listing  of 
any  other  properties  in  which  you  have 
an  interest  and  the  geographic 
relationship  of  those  properties  to  the 
subdivision  for  which  you  are  claiming 
exemption.  If  other  properties  are 
divided  or  proposed  to  be  divided, 
indicate  the  total  number  of  lots 
planned.  Indicate  those  properties  which 
will  be  offered  by  the  same  sales 
personnel  or  through  the  same  sales 
office  as  the  subdivision  for  which  you 
are  claiming  exemption.  Describe  how 
the  lots  are  marketed,  i.e.,  who  sells  the 
lots,  how  the  lots  are  advertised, 
whether  prospective  purchasers  are 
referred  between  subdivisions,  etc. 

(2)  To  obtain  an  Advisory  Opinion 
pertaining  to  §  1710.10(b),  submit  a  plat 
of  the  subdivision  with  the  acreage  of 
each  lot  clearly  delineated  thereon.  In 
addition,  you  should  substantiate  that 
all  lots  offered  under  the  same  common 
promotional  plan  are  greater  than  five 
acres  in  size.  Therefore,  you  should 
describe  all  properties  in  which  you 
have  an  interest  and  the  geographic 
relationship  of  such  properties  to  the 
subdivision  for  which  you  are  claiming 
exemption.  Describe  how  the  properties 
are  marketed,  i.e.,  who  sells  the  lots, 
how  the  lots  are  advertised,  whether 
purchasers  are  referred  between 
subdivisions,  etc. 

(3)  To  obtain  an  Advisory  Opinion 
pertaining  to  §  1710.10(c),  submit  a  copy 
of  the  contract  of  sale  or  lease. 

(4)  To  obtain  an  Advisory  Opinion 
pertaining  to  §  1710.10(d),  submit  a  copy 
of  the  court  order. 

(5)  To  obtain  an  Advisory  Opinion 
pertaining  to  §  1710.10(e),  describe  the 


security  arrangement  and  submit  a  copy 
of  the  evidence  of  indebtedness. 

(6)  To  obtain  an  Advisory  Opinion 
pertaining  to  §  1710.10(f),  no  additional 
documentation  is  customarily  required 
to  be  submitted  with  the  request. 

(7)  To  obtain  an  Advisory  Opinion 
pertaining  to  §  1710.10(g),  specify  the 
Government  agency  selling  the  property. 

(8)  To  obtain  an  Advisory  Opinion 
pertaining  to  §  1710.10(h),  no  additional 
documentation  is  customarily  required 
to  be  submitted  with  the  request. 

(9)  To  obtain  an  Advisory  Opinion 
pertaining  to  §  1710.10(i),  specify  how 
you  will  assure  yourself  that  the 
purchaser  or  lessee  i6  engaged  in  the 
business  of  building  or  is  acquiring  the 
real  estate  for  resale  or  lease  to  a 
builder. 

(10)  To  obtain  an  Advisory  Opinion 
pertaining  to  §  1710.10{j),  describe  how 
the  subdivision  and  method  of 
disposition  meet  the  requirements  of  the 
exemption.  Submit  a  plat  and  supporting 
documentation,  including  a  copy  of  the 
instrument  containing  the  purchaser  or 
lessee  affirmation  and  evidence  of  the 
zoning  or,  in  the  absence  of  zoning, 
restrictive  covenants. 

(11)  To  obtain  an  Advisory  Opinion 
pertaining  to  §  1710.12,  describe  how  the 
subdivision  and  the  method  of  operation 
meet  the  requirements  of  the  exemption. 
Address  requirements  (1)  through  (8)  as 
set  forth  under  §  1710.12  of  these 
guidelines  (see  Part  V).  Include  a  copy  of 
the  contract  of  sale.  Describe  the 
marketing  and  promotion  of  the 
subdivision.  (All  lots  offered  under  one 
common  promotional  plan  are  included 
in  the  subdivision.) 

(12)  To  obtain  an  Advisory  Opinion 
pertaining  to  §  1710.13(b)(1),  no 
additional  information  is  customarily 
required  to  be  submitted  with  the 
request. 

(13)  To  obtain  an  Advisory  Opinion 
pertaining  to  §  1710.13(b)(2),  submit  a 
copy  of  the  lease. 

(14)  To  obtain  an  Advisory  Opinion 
pertaining  to  §  1710.13(b)(3),  state  the 
total  number  of  lots  platted  of  record 
and  offered  under  one  common 
promotional  plan.  Indicate  the 
approximate  number  of  lots  to  be  sold 
(a)  with  houses  on  them,  (b)  under  a 
contract  obligating  you  to  complete  a 
building  within  two  years,  (c)  to 
builders,  and  (d)  to  individual 
consumers. 

(15)  To  obtain  an  Advisory  Opinion 
pertaining  to  §  1710.13(b)(4),  submit 
information  to  substantiate  your  claim 
that  the  purchaser  is  in  the  land  sales 
business. 

(16)  To  obtain  an  Advisory  Opinion 
pertaining  to  §  1710.13(b)(5),  submit  a 


map  showing  the  lot  on  which  the 
purchaser  owns  a  residential, 
commercial  or  industrial  building  and 
the  lot  to  be  purchased. 

(17)  To  Obtain  an  Advisory  Opinion 
pertaining  to  §  1710.13(b)(6),  submit  a 
list  of  all  lots  sold  under  the  same 
common  promotional  plan  during  the 
past  five  years.  (Review  Part  11(a)  of 
these  guidelines  for  an  explanation  of 
common  promotional  plan).  Indicate  the 
date  of  each  sale.  State  whether  you 
have  been  involved  in  the  sale  of  any 
other  real  estate  during  the  past  five 
years  and  indicate  how  you  intend  to 
restrict  future  sales. 

(18)  To  obtain  an  Advisory  Opinion 
pertaining  to  §  1710.13(b)(7),  submit  a 
plat  of  the  site  and  list  the  name  and 
geographic  location  of  all  other 
properties  in  which  you  have  an 
interest. 

(19)  To  obtain  an  Advisory  Opinion 
pertaining  to  §  1710.13(b)(8),  name  the 
Government  entity. 

(20)  To  obtain  an  Advisory  Opinion 
pertaining  to  §  1710.13(b)(9),  state  the 
circumstances  under  which  the 
purchaser  has  lived  on  the  lot  for  one 
year  or  more  and  submit  a  copy  of  a 
lease  or  other  agreement  entitling  the 
purchaser  to  occupy  the  lot. 

(21)  To  obtain  an  Advisory  Opinion 
pertaining  to  §  1710.14,  describe  how  the 
site  and  method  of  disposition  meet  the 
requirements  of  the  exemption.  Submit  a 
plat  and  supporting  documentation. 
Describe  the  marketing  program  in 
detail.  Include  names  of  newspapers  in 
which  the  site  is  advertised  and  where 
such  newspapers  are  published  and 
distributed.  Submit  copies  of  available 
printed  advertising  material.  State  the 
names  and  business  locations  of  real 
estate  brokers  with  whom  the  property 
is  listed.  State  the  name(s)  of  any  other 
site(s)  in  which  you  have  an  interest  and 
describe  the  marketing  program  of  each 
site  in  which  you  have  an  interest. 
Submit  a  copy  of  the  purchase  or  lease 
agreement  to  be  used.  State  whether  the 
site  or  part  of  the  site  is  located  in  a 
flood  plain  or  flood  prone  area  and.  if 
so.  whether  the  community  is 
participating  in  the  Federal  Flood 
Insurance  Program.  Indicate  how  you 
will  assure  that  each  purchaser  or 
spouse  has  made  an  on-the-lot 
inspection  of  the  lot  to  be  purchased 
before  signing  a  contract  to  purchase  or 
lease. 
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Part  IX 

No- Act  ion  Letter:  Secretary's 
Determination  May  Be  Requested 

(24  CFR  1710.18) 

The  availability  of  expanded 
exemptions  under  the  regulations  results 
in  exempting  most  transactions  which 
may  previously  have  warranted  the 
issuance  of  a  No-Action  Letter. 

Nevertheless,  there  may  be  instances 
when  one  or  more  sales  or  leases  fall 
within  the  purview  of  the  Act  but  not 
qualify  for  an  exemption,  although  the 
circumstances  of  the  sales  or  leases  may 
be  such  that  no  affirmative  action  is 
needed  to  protect  the  public  interest  and 
prospective  purchasers. 

In  such  instances,  you  may  request  a 
No-Action  Letter.  The  request  should 
include  a  thorough  explantion  of  the 
proposed  transaction(s)  and  the  facts 
and  supporting  documentation 
necessary  to  demonstrate  that  no 
affirmative  action  is  needed  to  protect 
the  public  interest  and  prospective 
purchasers  in  the  particular  situation.  If 
your  request  for  a  No-Action  Letter  is 
based  upon  a  belief  that  the  offering  is 
ineligible  for  an  exemption  due  to  a 
minor  technicality,  you  should 
demonstrate  how  other  provisions  of  the 
particular  exemption  are  met. 

The  issuance  of  a  No-Action  Letter 
will  not  affect  any  right  or  remedy 
which  the  purchaser  may  have  under  the 
Act,  including  the  right  to  rescind  a 
contract,  but  HUD  will  not  take  any 
affirmative  action  to  enforce  the  Act  or 
require  registration.  In  addition,  the 
issuance  of  a  No-Action  Letter  will  not 
preclude  any  future  agency  action  which 
may  become  necessary  because  of  new 
information  or  a  change  in  the 
circumstances. 

In  no  event  will  a  No-Action  Letter  be 
issued  if  the  sale  or  lease  has  already 
occurred. 

There  is  no  prescribed  format  for 
requesting  a  No-Action  Letter.  You 
should  describe  the  circumstances  as 
fully  as  possible  following  a  rule-of- 
thumb  that  too  much  information  is 
better  than  too  little.  Upon  review  of  the 
information  submitted,  additional 
clarification  may  be  required  to  permit  a 
final  determination. 


Effective  Date:  The  foregoing 
Exemption  Guidelines  become  effective 
June  11. 1979. 

Issued  at  Washington.  D.C.  on  April  13. 
1979. 

Ceno  C.  Baroni. 

Assistant  Secretary  for  Neighborhoods.  Voluntary  Asset  • 
at  ions  and  Consumer  Protection. 
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